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ACTIONS. 


1. Minor children may by Code, §2791, recover for the homicide of 
the mother as well as of the father. Atlanta G& West Potnt 
Rk. R. Co. vs. Venable, next friend, 55. 


. Where a city council suspends its ordinance forbidding the run- 
ning at large of cattle, one gored by acow in thestreet has 
no cause of action against the city. Nocause of action arises 
from negligence in the exercise of legislative functions by 
municipality. Rzversvs. City Council of Augusta, 376. 


. A tenant has no cause of action to recover rents paid from his 
landlord whose title has failed, where he has not been dis- 
turbed in the enjoyment of his term. Dw¢xell vs. Brown, 
479. 

. A sheriff has no right of action against a purchaser at sheriff's 
sale who was enjoined from paying over the money, and af- 
terwards a decree rendered making said injunction perpet- 
ual, even where he charged misconduct against said pur- 
chaser at said sale, and in allowing said decree. A decla- 
ration to this effect is demurrable. Cherry, sheriff, vs. The 
Planters’ Warehouse Co. et al., 535. 


. When bonds are feloniously taken and disposed of, the prosecu- 
tion of the taker is not a condition precedent to a suit to 
recover them from a third person, and a judgment in such suit 
would conclude the question of such prosecution on a bill in 
equity basedthereon. Zhe Merchants’ & Planters’ National 
Bank et al. vs. The Trustees of the Masonic Hall, 603. 


. Failure to sue within twelve months from its record on a con- 
tractor’s lien against a railroad, is not excused because such 
railroad has been seized by the governor for default on inter- 
est on bonds ; such seizure does not abrogate its obligations to 
others, and such failure destroys lien. Cherry, for use, vs. 
North & South R. R., 633. 
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7. Where breach of warranty is unmixed with fraud, the remedy is 
by suit on the warranty; when there has been fraud in ex- 
change of property, party defrauded may sue on the warranty 
or bring suit to recover the property exchanged. Dawson vs. 
Pennaman, 698. 


ADMINISTRATORS AND EXECUTORS. 


1. If executors fraudulently bought realty and personalty belonging 
to the estate at theirown sale, and one of them conveys his 
interest in the realty toa purchaser, with notice, such pur- 
chaser will be not liable to the same extent as the executor, 
but only for the realty purchased. Wedi¢s et al. vs. Foster, 
trustee, $2. 

. Purchase by executor at his own sale, not void ; it may be set 
aside by parties injured thereby ; until that is done, legal title is 
in purchaser. Thornton, ord'y., vs. Willis, trustee, 184. 

. Possession of note made by deceased by his administrator, who 
is also executor of another estate, raises no presumption of its 
payment where he is enforcing same as such executor against 
the indorser, his co-administrator. Haywood vs. Lewis, 
executor, 221. 

. Where a note against one individually is sued in the short form, 
declaration cannot be amended by alleging same to be given 
by executrix for money used for benefit of estate under a pro- 
vision in the will directing it to be kept together, especially 
when amendment was barred. Lynch, adm'r,vs. Kirby, 
adm'r, 270. 

. An executor cannot bind the estate by a note given as such. 
Lbid. 

. After division of lands by commissioners on application of ad- 
ministrator and return made to the ordinary, the share allotted 
to an heir is subject to judgment against him. That adminis- 
trator never accepted the heir’s receipt for the land makes no 
difference. DuBose, adm'r, vs. Cleghorn, Herring & Co. 
ct al., 702. 

. Mortgage with power of sale, on default, did not vest such 
power as would survive the mortgagor and take precedence of 
dower, vear’s support, expenses of administration, trust debts, 
etc. Lathrop & Co.vs. Brown, ex'r, et al., 712. 

. That part of money was used to purchase property mortgaged 
to secure it, makes no difference, there being no agreement as 
to it. bid. 
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g. Where testator rents and assigns rent note, and then re-rents 
to same tenant, and executor collects rent under seccnd con- 
tract, and with it pays year’s support, etc, and tenant be- 
comes insolvent, the estate is liable for amount so collected 
before payment of money entrusted to testator. /dzd. 


10. Where a will provided a life estate in entire estate for the widow, 
with remainder in certain land, and for a distribution of the per- 
sonalty among the legatees at her death, but that the negroes 
were not to be sold, but equally divided as possible, differ- 
ences in their value to be equalized in money, said will did 
not contemplate the retention of tunds by the executor for 
purposes of equalization at widow’s death, but that that 
should be done by inter-payments between the legatees ; 
where, therefore, executor returned certain cash left by testa- 
tor at death as on hand in 1857, and never paid it over and 
died in 1866, and his estate remained unrepresented until 
1876, and the widow died in 1877, asuit brought by admin- 
istrator de bonds non of original testator in 1879, is barred by 
the act of 1869. Summerlin et al., adm'rs, vs. Dorsett, 
adm’r, 397. 

11. Courts of ordinary are courts of general jurisdiction in matters 
of administration, and a judgment granting letters cannot be 
collaterally attacked on the ground of non-residence of deced- 
ent in the county, especially where it recites that deceased 
was of said county. The attack must be made in the court 
rendering judgment. Zant et al. vs. Wigfall, g72. 


12. Where an executrix has contracted an account for plantation 
and family supplies, money, etc., and gives her note as execu- 
trix therefor, and intermarries and dies, there being no pro- 
vision in the testator’s will charging the land for such a debt, 
and it not appearing that said executrix or her estate was in- 
solvent, or that said account permanently benefited testator’s 
estate, it being alleged that testator, in his last illness, asked 
complainant to assist his wife, the executrix, to run said ac- 
count, and that this was the main inducement to give credit ; 
a settlement between the legatees and the administrator de 
bonis non whereby they agree to take all the estate, mainly 
land, and pay the debts, the land to be turned over without 
first paying the debts, will not be enjoined, nor payment of 
this debt decreed out of said estate. Deas, adm’r, vs. 
Mc Rea, adm'r, et al., 531. 
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13. Where there are conflicting claims as to intestate’s estate, 
and the same is insolvent, and the debts are of doubtful prior- 
ity, and some debts have been paid by administrator, he sup- 
posing estate to be solvent, and homestead has been set apart 
in all the realty, and a year’s support has been allowed, some 
perishable property has been sold, some accounts have been 
or can be collected and others cannot, one debt has been 
reduced to judgment and the 7. fa. levied on said realty, 
and other suits and complications will follow, a bill to mar- 
shal assets, enjoin creditors, and for direction as to administra- 
tion, is not demurrable. ohnson, adm’r, vs. Flanders et al., 
6g/. 


ALIMONY. 


1. Alimony is granted in pending divorce suits and suits where 
there is a voluntary separation, and where husband abandons 
wife. In these latter cases equity may, by decree, compel 
husband to make provision for support of wife and children. 
Gray Bros. et al. vs. Gray, 193. 

2. Injunction granted as well against others co-operative with him 
as against husband to prevent alienation of his property to 
defeat alimony. /ézd. 


3. Alimony may be allowed out of any property mentioned in the 
schedule, and is not confined to that. owned by husband at 
date of verdict. Hadleman vs. Halleman, 476. 


4. A verdict for alimony is not illegal because it does not provide 
for the payment of husband's debts; that may be considered 
on question whether the allowance is excessive. The decree 
is not good as against dedts created before the schedule was 
filed. /dzd. 


AMENDMENT. 


1. There is no need for action of judge on an amendment except 
where the opposing party’s rights may be affected by the 
amending party’s negligence. Strange, adm’r, vs. Barrow 
etal., ex’rs, 23. 

2. Amendment may be filed and served at first term, or after a con- 


tinuance, or at any time when questions of negligence do not 
arise, without leave or the imposition of terms. /dzd. 


3. A copy of a lost amendment filed at a previous term, may be es- 
tablished in the absence of an entry on the bench docket or 
order on the minutes allowing same, and on evidence other 
than the records of the court. /déd. 
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. The copy of the note sued on attached to the declaration can 
be amended so as to conform to the original. Chapman vs. 
Skellie et al., 124. 

. Counter-affidavit to a distress warrant is pleading so far as to be 
amendable by adding a plea of bankruptcy, if it operates to 
discharge the debt. The ruling in 55 Ga., 56, will not be ex- 
tended. Rountree et al. vs. Rutherford, adm’r, 444. 

. The Code provides that amendment may take place of supple- 
mental bill, so an amendment toa bill against a bank to reach 
equitable assets, by a creditor with an execution returned un- 
satisfied, requiring the president to account for assets in his 
hands to pay the debt, was proper. The Merchants’ and 
Planters’ National Bank et al. vs. The Trustees of the Ma- 
sonic Hall, 603. 

, Amendment before answer, discovery may be waived by. Jdzd. 

. A proper amendment does not postpone the trial term; matter 
of giving time or continuing rests in the court’s discretion. 
lbid. 

. An amendment not adding a new cause of action, but giving 
more certainty to that already brought, was proper. Cooper, 
adm'r, et al. vs. Lockett, 702. 


See Morigage, 3. 
APPEAL. See Fury, 9; Fustice Courts, 6. 


ATTACHMENTS. 


1. Discrepancy between attachment and levy as to whose posses- 
sion property was in, immaterial after replevy. Cooper, 
adm’r, et al., vs. Lockett, 702. 


ATTORNEY AND CLIENT. 


1. Communications made by a prosecutrix to an attorney in con- 
templation of employment although before it, cannot be in- 
quired into, but if she repeat a part of a conversation so had 
on direct examination, she may be required to give it all, and 
if she refuses on the ground that it would criminate her, the 
whole conversation should be excluded. Young vs. State, 
525: 

2. The relation of attorney and client is one of trust and confi- 
dence. Where an attorney to collect a note from principal 
was himself second indorser, the statute of limitations ran 
as to him from the time when the debt was not collectible 
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from principal and the attorney's liability was apparent to 
the client. Freeman, ex'r, vs. Bigham, 58o. 

3. Client though bound to ordinary diligence in discovering princi- 
pal debtor’s insolvency, is entitled to his attorney’s advice and 
knowledge on that subject. /d2d. 

4. Attorney becoming judge. the relation of attorney and client, 
ceases between him and his client while he is judge. /ézd. 


. When attorney represents party in court with his knowledge 
and without objection, presumption is that such services were 
rendered with his consent and under an implied contract to 
pay reasonable worth of same, but it does not follow that if 
the attorney was employed by only one, there being more 
than one party on a side, and the others knew that attorney 
represented the whole case and his services benefited and 
were accepted by them, that to avoid liability they should 
have notified attorney that they would not be liable. Szmms, 
ex'r, us. Floyd, 7109. 

See Practice in the Superior Court, 39. 
AUDITOR. See Practice in the Superior Court, 54. 


BAILMENT. 

1. Where a town issued $30,000 of bonds and contracted with a 
broker to give him the use of $7,500 of them, he to keep 
$7,500 at par as a circulating medium, and redeem them 
when presented and return to the town, when it should re- 
deem $7,500, and the broker became bankrupt, having on 
hand $4,900 of the bonds; in a contest for possession thereof, 
between the town and the bankrupt’s assignees: /Ye/d, such 
contract created a trust in the nature of a bailment, and the 
broker being unable to fulfil the same, the town should re- 
cover. Cabaniss et al. assignees, vs. Ponder, mayor, et al., 
134. 

2. That the bonds in dispute and those delivered to the broker are 
not identical is immaterial. The contract was for use of en- 
tire issue and a return inkind. /ézd. 


BANKRUPTCY. 
1. A distress warrant becomes mesne process on filing of counter- 


affidavit with bond, and the debt is discharged by bankruptcy. 
Rountree et al. vs. Rutherford, adm'r, 444. 


2. Bankruptcy of principal on bond for eventual condemnation 
money in a suit, if discharging principal, discharges surety. 
Lied. 
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3. Bankruptcy must be formally suggested to obtain a stay of case 
pending in state court, to await discharge. Knowledge in 
other cases, or personal knowledge of judge of bankruptcy of 
defendant, not sufficient. Howell vs. Glover, 466. 

4. A plea of bankruptcy to a suit brought in Georgia on a Tennes- 
see judgment, it appearing that pending Tennessee suit defend- 
ant was adjudged a bankrupt, but failed to plead that fact or 
ask a stay of proceedings, and judgment was rendered and he 
subsequently discharged, bars a recovery. The Tennessee 
judgment was no new debt, but a security for the old, and of 
itself without force in Georgia. Anderson vs. Anderson, 518. 

5. Bankrupt’s after-acquired property not subject to judgment older 
than bankruptcy, though not proven in bankrupt court. 
McLendon vs. Turner, 577. 

6. When the judge or register grants an exemption in bankruptcy, 
it is as free from levy and sale without further proceeding as 
if set apart by ordinary. oss, adm'r, vs. Worsham, 624. 

7. Judgment on contract made prior to constitution of 1868 and 
the bankrupt act, homestead set apart under both is subject 
thereto. Dzxron vs. Lawson et al., 661. 


See 7rusts, 3. 


BANKS. See Corforation,7, 8; Equity, 32, 49. 
BILL OF EXCEPTIONS. See Practice in the Supreme Court. 


BONDS. 

1. Where criminal recognizance was conditioned that the principal 
appear at a specified term of court, and there was nothing as 
to further appearance, appearance at specified term discharged 
the bond and relieved securities from liability for non-appear- 
ance of principal at subsequent term. Colquitt, gov., vs. 
Smith et al., 341. 

See Contracts, 12, 13. I4. 


CARRIERS. See Ratlroads, ro, 71. 


CASES QUESTIONED. 


1. The ruling in 55 Ga., 56, will not be extended. Rountree et al. 
vs. Rutherford, adm'r, 444. 


CAVEAT EMPTOR. See Estoppel, 2. 





CERTIORARI. 


1. Answer to certéorardé not replying specifically to petition, ex- 
cepting party must specify defects in writing, and notify his 
opponent thereof. /vranklin vs. Kaufman et al., 260. 

. That juror in justice court was a talesmen and his name not 
on the jury list or in the box, no ground for sustaining cer- 
tiorart. The \Western and Atlantic Railroad vs. Steadly, 
206}. 

. Notice that plaintiff ‘had applied for and had issued a cer/zo- 
vardé returnable to the next term of the court,” is not suffi- 
cient notice of sanction of certzZorarz, and it was properly 
dismissed. Ayer &» Co. vs. Kirkland, 303. 

. A certéorar? is not brought until the petition is filed, and if filed 
more than three months after decision complained of, will be 
dismissed. Shaw ws. Griffin, 304. 

. A certiorar? will not be allowed, although brought within three 
months from its rendition, to the original judgment in a jus- 
tice court, where the same was appealed to a jury and on 
the trial the appeal dismissed. J7/¢//er vs. Hensley, 550. 


. Judgment finally disposing of case should not be made on cer- 
téoraré where issues of fact are involved ; case should be re- 
manded. Sapp vs. Adams, superintendent, 600. 

7. Where evidence shows fraud, that question should be left to jury 
in justice court. In a trover suit to recover property ex- 
changed, based on fraud practiced in exchange, granting 
of non-suit is good ground for certéorar?. Dawson vs. Pen- 


naman, 698. 

8. Error assigned being that the court below should have granted a 
certioraré to the justice’s judgment against a railroad for 
killing a cow, on the ground that the presumption against 
the railroad had been rebutted, the justice’s answer is neces- 
sary to make such error appear to this court. Georgta Razil- 
road Co. vs. Fisk, 714. 

g. Under evidence stated in the petition for certzorar?, it did not 
appear that the presumption against defendant was rebutted. 
Lbid. 

10. Where a justice dismisses a rule against a constable, he answer- 
ing that he had been notified to hold the money to pay a 
claim put in therefor, it is error, and on cer¢zorar¢ the superior 
court should remand the case, instructing the justice to try it 
on its merits, and to decide it in conformity with the facts. 
Smith vs. Wade, 754. 
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CHARGE OF COURT. 


1. A charge upon the hypothesis of defendant's having been found 
in possession of deceased's pistol the day after the homicide, 
where the evidence disclosed that pistol was found in a house 
occupied by the defendant jointly with others, and not allud- 
ing tosuch joint occupancy and their equal facilities for con- 
cealing, iserror. Hadl vs. The State, 36. 


. Charge that proper diligence required the agents of a rail- 
road company to do a certain act, commanded by stat- 
ute and having a material bearing on the case, is not 
error. Thus ina suit for damages to a dray by a train ata 
street-crossing in a city, the court may charge that diligence 
required the locomotive bell to be rung in approaching said 
crossing, the negligence of defendant’s agent being in ques- 
tion. Zhe Atlanta & West Potnt R. R. Co. vs. Wyly, 120. 


. Where the case complainant made, involved only defendant’s 
conduct as to the excess of certain notes turned over to him 
after satisfying complainant’s indebtedness, whilst defendant’s 
case was that he held said notes as collateral security to cer- 
tain f#. fas., it was not error in the court to charge generally as 
to the duty of the holder of collaterals, and not to charge only 


as to defendant’s duty as respects said excess. PAzllips vs. 
Lindsey, 139. 

. Where the general charge covers the law, special instructions, if 
desired, should be asked for. Rush, adm’r, vs. Ross, adm'’r, 
144. 

. Where there is no evidence of confessions it is error to charge 
that they should be received with great caution. ones vs. 
State, 147. 

. When the evidence presents solely the question of murder or 
innocence, the court need not charge concerning other grades 
of homicide. dd. 

. Where the deed conveys four-sevenths of land in trust to one 
party and three-sevenths not in trust to another, it is error to 
instruct jury that they may find all was trust property regard- 
less of the deed, Hathorne et al.vs. Maynard, 168. 

. Charge should not assume the existence of facts ; where request 
is made which does, it should be qualified by adding, if they 
did so exist. Jdzd. 

. Where plea only claims recovery of usury on notes in suit, charge 
restricting recovery to that, right, although usury had been 
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paid on other notes between the same parties. Haywood vs. 
Lewts, ex'r, 221. 

. Requests not warranted by evidence properly refused. Fleming 
vs. Hell, 247. 

. Exception to the entire charge not considered unless charge as 
a whole erroneous. Ryan et al. vs. Gray, adm’r, et al., 304. 
. Where charge as a whole is correct new trial refused, although 
minor inaccuracies exist. Brown vs. State, 372. 

. An exception to the entire charge will not be sustained unless 
same is erroneous in its entirety. Roberts vs. State, 430; 
Sparks us. Roberts, 571. 

. It is not error for court to remind jury of the importance of 
their duty both to the prisoner and society. /dzd. 


. Acharge in an equity case that complainant must clearly and 
conclusively prove the disputed point, where the defendant 
denied the right claimed, is error; especially where the de- 
fendant’s answer was not sworn to and discovery was waived. 
DeLaigle vs. Denham, 482. 

charge that the jury might give the prisoner’s statement just 


such force as they thought right, believing all, part, or none 
of it, just as they did the testimony of a witness, substan- 
tially complies with the act of 1878-9, provid'ng that the jury 
may believe the statement in preference to the testimony. 
Fones vs. State, 506. 

. Charge not warranted by evidence should not be given. did; 
Richards vs. Butler & Carroll, 593; Peek vs. Wright, 
adm'r, 638. 

. Acharze that certain testimony is sufficient to establish a fact 
is error; what testimony is or is not sufficient is a question 
for the jury. Jdzd. 

. Charge improper taken by itself, if proper when taken with its 
context, is no ground for new trial. /é¢d; Wade vs. State, 
756. 

. Inacase of circumstantial evidence, defendant’s counsel may 
use a certain book in argument to the jury, and the state’s 
counsel may disparage it. The court should express no opin- 
ion thereon, but should charge the jury the principles of law 
applicable to the case. Jdzd. 


21. It is error for the court to read to the jury from a volume of 


supreme court reports that “juries are generally too reluctant 
to convict on circumstantial evidence.” dd. 
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. Written charge may be required in felony case; when deliv- 
ered it becomes an office paper, to be filed, and is accessible 
to all persons interested. /dzd. 


. Written charge not being asked, that it was not written or filed 
is noer.or. Jdzd. 


. Charge already given need not be repeated on request. Fames 
us. Kiser & Co., 515. 

. That the judge in a criminal case charged that a certain point 
was conceded, when it really was immaterial, no ground 
for new trial. ones vs. State, 621. 


26. Charge put in an interrogative or argumentative way, but not so 
as to injure defendant, no ground for new trial. /dzd. 


. Charge not required by evidence need not be given. Crzne vs. 
Tifts & Co., 644. 

. Charge, in a murder case, not amplified as counsel desire on a 
given point, no request being made fora charge on such point, 
and the charge given containing, substantially, what counsel 
desire, no ground for new trial. Powell vs. State, 707. 

. Where the court refused a request to charge, and stated in the 
jury’s hearing that there was no evidence to support such 
request, there being such evidence, it is error. Szmmts, ex’r, 
vs. Floyd, 719. 

. It may be error for the court to tell the jury in a criminal case 
that the law as read to them by counsel was the law of 
Georgia, but this court cannot grant a new trial on that 
ground when it does not appear what was so read ; especially 
when both sides admit that the killing was murder, and the 
sole question is, did the defendant doit? Wade vs. State, 


750. 
CLAIM. 


1. Plaintiff in 7. fa. cannot tack the time land was held under an 
illegal levy to a subsequent levy in order to prevent the four 
years’ bar of the statute of limitations in favor of a purchaser 
without notice, even though such purchaser has béen a claim- 
ant under both levies. The Code omits the word “ peacea- 
ble” as qualifying the possession, and land must be seized 
by legal levy before the bar of the statute attaches. Zémmer 
vs. Dansby, §9. 

2. Levy “on nine hundred acres of land as the property of 
James B. Hart, one of the defendants, said property being 


v 65—50 
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situated and in the vicinity of Union Point, Greene county, 
Georgia,” if objected to before sale, would be insufficient ; 
after sale and purchaser's rights have intervened, on trial of 
claim case, sufficiency should be left tu jury, and the 7. fa., 
with this entry, admissible. W2zl/zams & Co. vs. Hart, 201. 
. Sheriff's emtry in levy as to who was in possession at date 
thereof, evidence of that fact ; entry as to who died in posses- 
sion, not evidence, and such entry will not change onus. Jézd 
. Understanding of witness without statement of facts on which 
based, as to what was levied on and sold, inadmissible. /ézd. 
. Declarations made by debtor in possession of property once his, 
after formal title parted with,which creditor seeks to condemn 
as fraudulently conveyed, admissible in evidence against 
claimant. That claimant bought at sheriff's sale makes no 
difference. Jdzd. 

. Cotton in field not matured is not subject to levy and sale. A pur- 
chaser of it inits then condition from defendant in 7. fa. gets 
a good title as against an older judgment against his vendor. 
Scolley vs. Pollock, 239. 

. Levy showing the defendant in 7. fa. in possession, if the claim- 
ant does not assume the burden of proof and proceed, and 
the plaintiff does, by direction of the court, he is entitled to 
open and conclude. Fames vs. Kiser & Co., 515. 

. Land claimed against an administrator, verdict finding land not 
subject, but reserving the widow’s dower, is illegal and incon- 
sistent. Hall, adm'r, vs. Spivey, 693. 

. Affidavit to claim interposed to an administrator’s sale, sets forth 
title held under an alleged promise to release dower and 
alleges a failure so to do, and prays widow be made a party 
and a deed to other lands made as consideration for such 
release be delivered up and canceled, the widow cannot be 
made a party, so as to litigate her title in claim case between 
the administrator and claimant. /dzd. 

. Mortgage executed to secure a debt to claimant, and prior to 
rendition of plaintiff's judgment, defendant surrendered the 
mortgaged property in payment of said debt, the title passed 
though the possession never changed, and though no written 
conveyance was made until afterthe judgment. The question 
of good faith is for the jury to determine. J/c//ler & Ellis 
us. Fohnston, 743. 

. Trial of claim case under a f. fa. against the second holder 
of title, the record of an ejectment cause between the third 
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holder and the claimant was not admissible. Lanzer vs. 
Brooker, 761. 


COLLATERAL SECURITY. 


1. Holder of collateral bound to use reasonable diligence in con- 
nection therewith. Colguztt S&» Baggs vs. Stultz, 305. 


2. If collateral be notes, or like evidences of debt, diligence in col- 
lection must be shown. If stock, diligence does not require 
it to be sold on default of debtor, and subsequent depreciation 
will not relieve debtor, he not having demanded sale. Jdzd. 


COMPROMISE AND SETTLEMENT. 


1. Trustee who mingled his own with trust funds, may settle with 
cestut gue trusts by conveying to them property equal in value 
to the corpus of estate and the profits. If they are in pos- 
session of such property, claiming and enjoying it, it is evi- 
dence of their acceptance of settlement. Hathornet al. vs. 
Maynard, 168. 


CONFESSIONS. See Crzmznal Law, 1, 2. 


CONSIDERATION. See Promissory Notes, 3. 


CONSTABLE. 


1. Justice of the peace, not a candidate, must be one of the mane- 
gers of constable’s election. Such officer acting only a part 
of day, renders election illegal. /vankiin vs. Kaufman, 260. 


2. Failure to elect constable, or the elect fails to qualify, there is 
a vacancy and the magistrate should appoint. A new elec- 
tion is unauthorized. /dzd. 


CONSTITUTIONAL LAW. 


1. Contracts between a railroad anda telegraph company, granting 
the latter the exclusive use of its right-of-way, are against pub- 
lic policy and void, as in restraint of trade and tending to cre- 
ate monopolies. Zhe Western Union Telegraph Co. vs. 
The American Union Telegraph Co., 160. 

2. Railroad companies possess their rights-of-way by the exercise 
of the right of eminent domain, granted by the state for spe- 
cified uses. Such property so condemned to the public use, 
cannot be conveyed to another company for its exclusive in- 
terests and in antagonism tothe public interest. Jd¢d. 
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. Imprisonment under bail process, in a case where an alternative 
verdict has been found for so much money, to be discharged 
by the delivery of the property in twenty days, and the de- 
fendant has failed so to deliver, is unconstitutional. After 
said time without such delivery, the verdict became absolute, 
for money, and further imprisonment would be for debt. 
Southern Express Company vs. Lynch, 240. 

4. By constitution of 1877, the justices and notaries public must 
hold court at the same time and place in their respective dis- 
tricts. Zarpley vs. Corput, 257. 

. “ An act to extend the provision for alimony to the family of 
the husband, to provide for the custody of the children, and 
for other purposes connected therewith,” contains but one 
subject matter and no matter different from that expressed in its 
title, and is constitutional. Had/eman vs. Halleman, 476. 


5. An act of the general assembly, furnishing certain convicts to 
a railroad company to work, free of charge, said road to give 
bond to entirely provide for them and their safe keeping, is 
not such a “ donation or gratuity” within the meaning of the 
constitution, as requires that such act should be passed by a 
two-thirds majority of both branches of the general assem- 
bly, and the yeas and nays entered on the journals. Georgza 
Penttentiary Co. No. 2 etal.vs. Nelms, principal keeper 
et al., 499. 


CONSTRUCTION. See Contracts, 44. 


CONTINUANCE. 


1. Motions for continuance are addressed to the sound judgment of 
the presiding judge, which will not be controlled unless 
abused. ohnson vs. State, 94. 

. On a motion for continuance for the absence of a witness, it is 
not permissible to inquire what other witnesses will testify in 
respect to the subject matter of the absent witness’ testimony; 
but a counter-showing may be made as to what that testimo- 
ny will be, and to that end what he swore on a former 
trial touching the same facts is admissible. /dzd. 


. Continuance not granted to parties in justice court for sickness of 
material witness for whom no subpoena had been issued, and 
whom the justice had seen shortly before court, apparently 
well. Azvers vs. Hood, 302. 
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4. Judge having a discretion refused continuance, holding that 
he is bound by an inflexible rule of law, his decision will 
be more readily reversed. Brown vs. State, 332. 

5. General but not inflexible rule is that where witness is out of 
jurisdiction, a continuance will be refused; but where wit- 
ness has promised and is expected to attend in reasonable 
time, and his testimony is material, and diligence is shown, 
a continuance or postponement should be allowed. dd. 


6. Where counsel are appointed to defend after the case is called, 
on a trial for murder, counsel previously representing defend- 
ant then announcing that he no longer did so, and state 
in their place that they cannot, by reason of the shortness 
of time, do justice to the prisoner, the evidence being circum- 
stantial, a postponement to a later day should be allowed, 
Fones vs. State, 506. 

7. Continuance asked because defendant’s brother, an important 
witness, had gone to Alabama, no effort being shown to get 
his testimonny, or find his whereabouts, properly overruled. 
Bush vs. State, 658. 


CONTRACTS. 


I. Breach of covenant sued on, and recovery sought on alleged 
agreement omitted therefrom, plaintiffs must allege such to be 
real contract and the omission to be by fraud, accident or mis- 
take, and its insertion intended by one or both parties. Por- 
ter & Mumford vs. Gorman, II. 

. Sale of business and good-will does not prevent seller from car- 
rying on same occupation in same town, without express 
stipulation. d¢d. 

3, Heirs-at-law cannot make a settlement with one creditor of the 
estate so as to limit the estate of decedent in property to be 
conveyed by sale under a judgment rendered in his lifetime. 
Frost vs. Render, 15. 

. Contract sued on need not be proven, unless won est factum 
pleaded. Strange, adm’r, vs. Barrows et al., ex’r, 23. 

. Factors who accept a draft drawn by their debtor for purchase 
money of a steam-engine for ginning cotton, in order to facil- 
itate their collection from the drawer out of his cotton, are not 
accommodation acceptors, but original contractors. Sau/s- 
bury, Respess & Co. vs. Blandys, 45. 


. Compromise of a demand barred by the statute of limitations 
made, and a part paid cash, with parol promise to pay the 
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rest, such promise is not sufficient to revive the claim. AMose- 
ley et al. vs. Fenkins, guardian, go. 


Obligation of a contract made under a previous act, cannot 
he changed by the legislature by resolution ; but such resolu- 
tion may be looked to in determining the legislative intent in 
passing the act, where it instructs an official as to his duties 
under said act. Georgia Penitentiary Company No. 2 et al. 
vs. Nelms et al., 67. 


. Suit on a note for purchase money of three mules, that plain- 
tiff has had one of them sold under a void attachment, is not 
matter of recoupment. The sale, if wrongful, was a tort- 
The attachment arose not out of the contract, but out of 
defendant’s breach of it. Gerding vs. Adams, 79. 


. Court having jurisdiction, and parties make an agreement in 
reference to the case, which is recorded on the minutes and 
approved by the judge, it binds them; more especially so, 
when four days elapse before a verdict, which is the sub- 
ject matter of the agreement, is taken without objection, and 
one of the parties has received a benefit under the agree- 
ment. Caldwell et al. vs. Mc Williams, 99. 


. Instrument, bad as a mortgage, may form part of a contract 
in which the note sued on was given, and follow the transfer 
of said note, and be admissible against the maker to show an 
agreement to pay counsel! fees and not to plead failure of con- 
sideration, Chapman vs. Skellée et al., 124. 


. Fertilizer known as “ Stonewall No. 1” was imported in casks, 
legally analyzed and inspected, was manipulated with other 
ingredients, re-sacked and sold, without further analysis, as 
“Stonewall No. 2.” A note given for such fertilizer is void, even 
in the hands of a 4ona fide holder for value, and without notice 
before maturity, because its consideration is illegal. oAn- 
ston Bros. & Co. vs. McConnell et al., 129. 

. Where a town issued $30,000.00 of bonds, and contracted with a 
broker to give him the use of $7,500.00 of them, if he would 
keep $7,500.00 at par as a circulating medium and redeem 
them when presented; when the town should redeem 
$7,500,00, the other $7,500.00 to be returned to it, and the 
broker became bankrupt, having on hand $4,900.00 of the 
bonds ; in a contest between the town and the assignees in 
bankruptcy for possession of them, the town should recover ; 
The contract created a trust in the nature of a bailment, and 
the broker being unable to fulfil the contract, the town was 
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entitled to retake the bonds. Cadaniss et al., assignees, Us. 
Ponder, mayor, et al., 1}4. 

. Immaterial that the bonds in dispute are not the identical 
ones delivered to the bankrupt by the town. The contract 
contemplated a use of entire issue and a return in kind. /dzd. 


. If the broker, knowing that the town had issued more than the 
amount of bonds agreed on, received his part and went on 
with the contract, he could not afterwards complain. Jdzd. 


. Contract between a railroad anda telegraph company, vesting in 
the latter the exclusive use of the right-of-way for telegraphic 
purposes, is void as in restraint of trade, and tending to create 
monopolies and being against public policy. Western 
Union Telegraph Company vs. American Union Telegraph 
Company, 160. . 

. Governor or superintendent of the Western and Atlantic Rail- 
road, whilst running said road, had no authority to convey 
any right-of-way aiong its line so as to give any company 
exclusive rights. The legislature alone could do this. dzd. 

. Seller of a horse owed plaintiff for land, and by agreement 
the purchaser of the horse gave plaintiff his note, and he 
credited his debtor on the land with the amount thereof, the 
consideration of said note was the extinguishment of the debt 
for land, not purchase money of horse, so as to render it sub- 
ject to a judgment after it had been set apart as exempt by 
law. Washington vs. Cartwright, 177. 
is no defense to a suit on notes for purchase money of land 
that the plaintiff who sold same bought it at his own admin- 
istrator’s sale ; that defendant knew that fact, but not its legal 
effect when he bought, nor that his vendor had not paid for the 
land or settled with the heirs, nor that he is insolvent ; that 
defendant has paid part and will pay rest of purchase money 
if heirs will confirm sale, or he will give up land; it not ap- 
pearing that administrator's securities are insolvent, or that 
defendant has been, or ever will be, disturbed in his enjoy- 
ment of land. Hancock vs. Cloud, 207. 


19, Written contract may be varied by proof of custom in relation 
to its subject matter, so universal as to warrant conclusion 
that it became by implication a part of the contract. Branch, 
Sons & Co. vs. Palmer, 210. 


20. Where contract was for six hundred bales of cotton, to be de- 
livered in lots at different times, and vendor had right to 
draw for amount due on first lot when shipped, if draft was not 
paid, he was not bound to complete the contract. /d¢d. 
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. Sale of cotton for future delivery, both parties knowing that 
vendor expected to purchase to fulfil same, and put no skill, 
labor or expense therein, and none entering into the consider- 
ation, but that it was a speculation on chances, is illegal; but 
if cotton was to be bought and delivered at once, and skill, 
labor or expense entered into the contract, it is valid. Jdzd. 


. Whilst parol proof is inadmissible to take from, add to or vary a 
written contract, yet in suit claiming that the writing does not 
contain the contract made, and praying its reformation, or if 
it should appear that no contract was made, then the refund- 
ing of money paid by plaintiff under mistake as to the 
existence of a subsisting contract, parol and written testi- 
mony admissible to show what contract there was. Cotton 
States Life Insurance Company vs. Carter, 228. 


. Note for $172.00, with twelve per cent. interest, given in 1876, 
for a loan of $150.00, is usurious and works a forfeiture under 
act of 1875. Lanzer vs. Cox et al., 265. 


Where a note against one individually is sued in the short form, 
declaration cannot be amended by alleging same to be given 


by executrix for money used for benefit of estate, under a pro- 
vision in the will directing it to be kept together, especially 
when amendment was barred Lynch, administrator, vs. 
Kirby, administrator, 279. 


. Holder of collaterals bound to use reasonable diligence in con- 
nection therewith. Colguztt & Baggs vs. Stultz, 305. 


. If co.lateral be notes, or like evidence of debt, diligence in col- 
lection must be shown. If stock, diligence does not require 
it be sold on default of debtor, and subsequent depreciation 
will not relieve debtor, he not having demanded sale. dd. 


. That new stock was issued on the books to creditor makes no 
difference, it being still held as collateral; and plea of recoup- 
ment because of creditor’s failure to sell and subsequent de- 
preciation, demurrable. /dzd. 


. Where testator rents, and assigns rent note, and then re-rents to 
same tenant, and executor collects rent under second contract 
and with it pays year’s support etc., and tenant becomes in- 
solvent, the estate is liable for amount so collected before pay- 
ment of money entrusted to testator. Lathrop & Co. vs. 
Brown, ex'r., et al., 312. 

. Minor cannot make legal sale to guardian. Howard vs. Tucker 
et al, j2). 
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30. Minor selling to guardian, though sale illegal, yet if for valuable 
consideration and she retains and receives benefit of it after 
majority with knowledge of rights, she thereby ratifies sale 
and is bound. Jdzd. 

. Employment of plaintiff and agreement to pay an assistant to 
him a certain amount, plaintiff to employ said assistant if de- 
fendant fails to, and no assistant is employed by either, on 
suit brought for it, plaintiff cannot recover the assistant’s 
salary, but if anything, only damages for failure to employ 
assistant. Yordan vs. Fordan, 351. 

. Contract for payment by cotton and money to landlord for rent 
and provisions, indorsed by him “1 hereby transfer, assign 
and indorse,” made landlord an indorser for value and liable 
without first showing insolvency of maker. Smzth vs. Brooks, 


ISO. 

. Indentures of apprenticeship during minority vest master with no 
greater right over female apprentices than parent has, and on 
her reaching age of eighteen years, are not void as in restraint 
of marriage. Dent vs. Cock, 4oo. 


. Employe, discharged for disobedience, non-compliance with 


contract, incompetency, or conduct injurious to his employer's 
business, cannot recover for the time he did not serve, and - 
his employer can recoup damages sustained against wages 
due. Newman vs. Reagan, 522. 


. Such conduct would authorize employe’s discharge ; a slight mis- 
take working no injury, that would ordinarily be made, would 
be no breach of the contract. ona fide discharge is a ques- 
tion for the jury. /dzd. 

. Contract between indorser and payee of a note distinct from that 
between payee and maker. Freeman, executor, vs. Bigham 
580. 

. Vendor refused to sell unless purchaser would buy all, and 
the latter having agreed so to do, took possession of the 
part he desired; the vendor having begun improvements 
discontinued them after the trade; at the time specified, 
having offered to convey all as agreed on, on purchaser’s 
failure to comply with his contract, he was entitled to 
have specific performance thereof decreed. elle Green 
Mining Co. vs. Tuggle, 652. 

38. Vendor’s right to specific performance of such contract is not 
lost because he remained in possession after such failure, 
being ready to convey whenever contract was complied with. 
Tbid. 
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39. Written contract being clear and unambiguous, understanding 
of parties not admissible. /d¢d. 


40. Assignee of a 7. fa. and defendant’s widow make a contract 
for the sale of the entire interest in the title levied on, which 
provides for disposition of proceeds in various events, the 
widow in each case to receive everything the land brought 
over $600.00, the assignee agreeing if he becomes the pur- 
chaser, to sell her the land “for $600.00 at 12 per cent. 
interest from date hereof, due 1st day of January 1877,” time 
was not of the essence of the contract, and widow might 
redeem land after 1st January, 1877. Harlow vs. Cleghorn, 
680. 

41. Absence of proof of contract or custom concerning payment 
for goods sold, presumption is that they are to be paid for on 
delivery. Morris vs. Root, 6So. 


42. Wife’s contract for goods sold to her on her own credit not 
binding on husband, though seller expected her to get the 
money from husband to pay for them. ézd. 

43. Ambiguity, construction solely for court. Faw vs. Meals, 711. 

44. Obligation signed by one “agent of the Marietta Paper Mill 
Company,” acknowledging the receipt of money which he 
promises to use in said company’s running capital, and, fur- 
ther, to do certain things for its security, and binds himself 
for payment of interest thereon, and payment of principal 
and unpaid interest at maturity of debt, creates an individual 
liability on the part of said signer, whether or not the com- 
pany is liable thereon. /é2d. 

45. Attorney representing party in court with his knowledge and 
without objection, presumption is that such services were 
rendered with his consent and under an implied contract to 
pay reasonable worth of same, but it does not follow that if 
the attorney was employed by only one, there being more 
than one party on a side, and the others knew that attorney 
represented the whole case and his services benefited and 
were accepted by them, that to avoid liability they should have 
notified attorney that they would not be liable. Szmms, ex- 
ecutor, vs. Floyd, 719. 

46. Loan on condition that if it is not punctually paid, lender is to 
have certain shares of railroad stock with coupons and in- 
terest, a turning over of the stock and receipt of dividends 
was not equivalent to payment. Couch, administrator, vs. 
Couch, 748. 
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47. Parol agreement to convey title by a second holder thereof 
to the original holders of a bond for title even though he 
takes their note for the purchase money agreed on, is without 
consideration and not binding. Lander vs. Brooker, 761. 

See Landlord and Tenant, 1; Promissory Notes, 9. 


CORPORATIONS. 


1. Ordinance levying tax on gross sales of cotton on commission 
by warehousemen, etc., conflicts with act of 1873 prohibit- 
ing municipal corporations in this state from levying or assess- 
ing a tax on cotton or the sales thereof, and its enforcement 
was properly restrained by injunction. Jayor and Council 
of the City of Columbus vs. Flournoy & Epping et al., 231. 

. Municipal corporation is not liable for damages caused by its 
council’s failure to perform, or improper performance of, leg- 
islative or judicial powers and duties; but only for those 
caused by not, or negligently, performing purely ministerial 
ones. Rivers vs. City Councilof Augusta, 376. 

. Distinction as to liability for failure to pass an ordinance or its 
subsequent repeal or suspension, none. So, where the coun- 
cil forbids the running at large of cattle, and afterwards 
suspends ordinance, one gored by cow in the streets has no 
cause of action against the city. /d¢d. 

4. Payment of municipal tax on cow does not alter the case. dd. 


. Municipality is not bound for torts of police officers, especially 
when not acting as such. J/cElroyvs. The City of Albany, 
556. 

. Payments on stock-subscriptions induced by fraudulent represen- 
tations cannot be recovered, if there are creditors to an equal 
or larger amount on debts contracted after such subscriptions. 
As to such debts the funds of the corporation, including such 
subscriptions, constitute a trust for their payment. Zuraner 
vs. Granger's Life and Health Insurance Co., 649. 

. Depositors in bank that has failed may proceed at law to recover 
their debts under §3367 e¢ seg. of Code, and thus enforce ul- 
timate liability clause of charter as against stockholders; or 
they may seek in equity satisfaction out of the assets, and 
a decree against the bank for their debts in full as a basis 
for proceeding against stockholders. Czty Bank of Macon 
us. Crossland et al., 734. 

. Where complainants proceed under the Code, by petition or bill 
to obtain judgment, and the property of the bank has been 
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transferred, and could not be levied on and sold, they had 
the right to obtain a decree for their debts ; when they seek to 
enforce the same against the stockholders’ property, their de- 
fenses are preserved as in illegality cases, and on payment of 
amounts claimed of them they would be subrogated to all 
complainants’ rights to administer assets in assignee’s hands. 
I bid. 


COSTS. 


1. Costs in the supreme court awarded against defendart in error, 
though the judgment be affirmed with directions tc write off 
portion of verdict, plaintiff in error being constrained to bring 
up case to obtain the writing off of a manifestly erroneous 
portion. Rockdale Paper Mills vs. Stevens, 3So. 


2. Compensation of $2.00 per day to witnesses attending out of 
county of residence, applies only to the superior court. Com- 
misstoners of Floyd County vs. Black, 384. 

3. Verdict in a case ex contractu is for $25.00 “ and costs of suit,” 
there being no plea of set-off, recoupment or payment pend- 
ing suit, the court should tax costs as in a justice court, and 
order the balance to be retained out of the recovery. The 
verdict means legal costs. Smzth vs. Shaffer & Ham, for 
use, elc., 459. 

4. Where the law provided that the fees of a county solicitor should 
be the same as those of the solicitor-general for like services, 
such fees became fixed, and a subsequent increase of the so- 
licitor-general’s fees did not increase those of the county 
solicitor. ohnston, county solicitor, vs. Lovett, county 

judge, 716. 
See Actions, 3. 


COUNTY MATTERS. See Fudgments, 15, 22; Pleadings, 18. 


COVENANT. See Contracts, 7. 


CRIMINAL LAW. 


1. Preliminary examination by the judge as to the admissibility 
of a confession, the jury should be retired. Had/ vs. State, , 76. 


2. Witnesess testify on such examination, in the presence of 
the jury, that defendant confessed, a new trial will be granted, 
although witnesses were not allowed to state the confession. 
Lbid. 
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. Pistol of deceased is found in a house occupied by defendant 
and others, it is error for the judge to charge on the hy- 
pothesis that deceased’s pistol was found in defendant’s pos- 
session, without charging on the joint occupancy of house, and 
the equal facilities of the others to have concealed it. /ézd. 


. Motion for continuance in a criminal case for the absence 
of witness, what other witnesses will testify as to the same 
subject matter is not admissible on counter-showing ; but 
what such witness will testify is proper to be inquired into, 
and, to that end, what he swore as to the same facts on a 
former trial may be shown. Fohknson vs. State, 94. 


. Same time and place, one person is killed and another assaulted 
with intent to murder, an acquittal of the killing is hardly 
good as a plea in bar to the assault. Certainly not, when 
the killing and assault took place at different places. /ézd. 


. Jurors put upon their vozr dire in criminal cases can be asked 
only the statutory questions. If further investigation is de- 
sired, they should be put upon thecourt as atrior. /dzd. 


. Statement of person assaulted though half unconsciously, on 
the day of the assault, so soon as found, at the moment of 
restoration to sensibility, is admissible as res gesta. bid. 


. No evidence of confessions, it is error for the court to charge that 
they should be received with great caution. 

Fones vs. State, 147. 

. Prisoner to be charged with his wife’s admissions, acquiesced 
in by silence, they must be made in his immediate pres- 
ence, and where he could distinctly hear everything said ; 
otherwise, they are inadmissible. /dzd. 


. The indictment for murder properly designates deceased by the 
name by which he was generally known, though he might 
also have another name. The question of name is for the 
jury. Jldzd. 

. Evidence presents solely the question of murder or innocence, 
the court need not charge concerning other grades of homi- 
cide. Jdzd. 


2. Voluntary confession of crime and _ its details, supported as 
to the fact and details by corroborating circumstances of the 
corpus delictz, will authorize conviction for murder. Paul 
us. State, 152. 


. Evidence, though not definite, indicates defendant to be over 
fourteen years old, and shows capacity to distinguish be- 
tween right and wrong, and also bad character and temper 
of prisoner, verdict of guilty will be sustained. /ézd. 
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. If a marriage between persons of color in December, 1865, 
was illegal, which is by no means apparent, yet if they were 
living together as man and wife at the date of the act of 
1866, the marriage relation was thereby established, and big- 
amy could be predicated thereon. Azrk vs. State, 159. 

. Indictment for bigamy need not state that the husband and 
wife are colored. J/déd. 

. That certain witnesses heard another person, not the defendant, 
say he committed the offense, is inadmissibie on the trial of 
criminal case. Danzel vs. State, 799. 

. Homicide a misdemeanor or felony, a question for the jury 
under the charge of the court. Zhe Western and Atlan- 
tic Railroad vs. Sawtell, 235. 

. Homicide resulting from collision of trains is prima facte 
felonious. /ézd. 

. Fine of $200.00, or twelve months in the chain-gang, is not 
excessive, upon conviction for carrying concealed weapons, 
Shelton vs. State, 30}. 

. Venue, in criminal cases, must be proved beyond reasonable 
doubt. Rooks vs. State, 330. 

. Recognizance was conditioned that the principal appear at speci- 
fied term of court, and there was nothing as to further ap- 
pearance; appearance at specified term discharged the 
bond and relieved securities from liability for nun-appear- 
ance of principal at subsequent term. Colguttt, governor, 
vs. Smith et al., 341. 

. General but not inflexible rule is, that where witness is out 
of jurisdiction a continuance will be refused; but where wit- 
ness has promised, and is reasonably expected to attend in 
reasonable time, his testimony is material and diligence is 
shown, a continuance or postponement should be allowed. 
Brown vs. State, 332. 

. Horse stolen, and shortly thereafter defendant sold it some 
miles away, making false statement as to ownership and 
possession, will support verdict of guilty of larceny. Duckett 
vs. State, 769. 

. Compensation of $2.00 per day to witnesses attending out of 
county of residence applies only to the superior court. Com- 
misstoners of Floyd Couny vs. Black, 384. 

. Indictment charging offense as committed in a certain year, 
without naming day or month, should be quashed on special 
demurrer. Bazley vs. State, gro. 
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. Shooting of a cow is not a criminal offense, but only the killing 
or maiming of cattle, or killing of a hog. J/ézd. 


. Verdict not contrary to evidence, a new trial will be refused, 
although the solicitor-general stated that he thought the grant 
of one would advance the ends of justice. Stodghzil vs. 
State, 422. 


. If defendant sought deceased for purpose of reconciliation, aind 
was compelled to kill him to save his own life, by necessity, 
not brought on by himself, he should be acquitted ; but if the 
object of the meeting was to kill, or mutual combat with 
deadly weapons, offense of murder or manslaughter, accord- 
ing to deliberation or excitement characterizing conduct. 
Roberts vs. State, 430. 


. No menace, threat, contemptuous gesture, or presentation of 
weapons without a manifest intention to use them presently, 
will justify she killing. /dzd, 


. For a slayer to be justified, he must have acted without malice, 
and not in a spirit of revenge, the deceased having been the 
assailant, in order to save his own life, or under pressure of 
equivalent circumstances ; a bare fear or apprehension is in- 


sufficient, the danger must be urgent. 62d. 


. General rule is that distinct offenses cannot be charged in same 
indictment, but those of same nature, differing only in degree, 
may be so joined, and some offenses not of same nature, but 
constituting one transaction, as a larceny and burglary occur- 
ring together, can be so joined; even then the allegation is 
more to fix the burglary than to charge the larceny. Gz/bert 
vs. State, 449. 

. Declarations by deceased as to who shot him, made immediately 
after he was shot and had fled to the nearest house, and 
shortly before he became unconscious, though made some 
hours before death, are admissible as dying declarations. 
Dumas vs. State, 472. 

. Juror not understanding statutory questions asked on vozr dire, 
the court may explain them, and if he then answer differently, 
qualifying himself, it is no ground for new trial. Jd¢d. 

. Talesmen summoned cannot be struck for cause because they 
formed part of an array of jurors to which a challenge had 
been sustained in same case. If the second panel was ille- 
gally summoned, the array should have been again challenged. 
Lbid. 
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. Counsel appointed by the court to defend, after the case is 
called on a trial for murder, counsel previously represent- 
ing defendant then announcing that he no longer did so, and 
counsel so appointed state in their place that they cannot, by 
reason of the shortness of time, do justice to the prisoner, the 
evidence being circumstantial, a postponement to a later day 
should be allowed. ones vs. State, 506. 


. Confessions must be adjudged by the court to be voluntary ; they 
then go to the jury only Jrzma facte as having been so made. 
lord. 

. Preliminary examination as to its admissibility in the presence 
of the jury works no harm to the defendant where the con- 
fession is admitted ; otherwise where it is excluded. Zéz. 


Statement of prisoner, charge that the jury might give just such 
force as they thought right, believing all, part, or none of 
it, just as they did the testimony of a witness, substantially 
complies with the act of 1878-9, providing that the jury may 
believe the statement in preference to the testimony. /dzd. 

. Error for the court to read to the jury from a volume of supreme 
court reports, that “ juries are generally too reluctant to con- 
vict on circumstantial evidence.” /dzd. 


. Written charge may be required in felony cases; when deliv- 
ered it becomes an office paper, to be filed, and is accessible 
to all persons interested. /ézd. 


. Demand for trial, to entitle a defendant to a discharge under, 
one jury qualified to try him must be empaneled when it is 
made, and another at the next term. This is sufficient, even 
though such second jury is discharged after inquiry by the 
court if any member of the bar knows of further use for them, 
and prisoner's counsel makes no response. Adams vs. State, 
510. 


. Prosecutrix cannot be asked as to statements made to an 
attorney in contemplation of his employment in the case. If 
she voluntarily, however, testify as to a part of her conversa- 
tion with him on direct examination, the other side may in- 
quire concerning the entire conversation. If she refuse to 
answer as to any part, as tending to criminate her, the whole 
should be excluded. Voung vs. State, 525. 

. Part of a house used for tippling purposes, it must be com- 
pletely closed on the Sabbath, and therefore keeping open a 
way between the other part of the house used as a bed- 
room and the saloon for ingress or egress to or from the bed- 
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room on the Sabbath, would be aviolation of the statute. 
Harvey vs. State, 568. 

. Charge that certain po‘nt is conceded, when it really is, and 
is immaterial, no ground for new trial. Yones vs. State, 621. 

. Charge put in argumentative or interrogative way, but not so as 
to injure defendant, while not best, not ground for new 
trial. /dzd. 

. Indictment charging two modes of killing, evidence sufficient if 
proving either or both. /dézd. 

. Jury are no more judges of the law and facts in a case of cir- 
cumstantial evidence than in any other criminal case. Jdzd. 
. Felony, continuance asked because defendant's brother, an im- 
portant witness, had gone to Alabama, no effort to secure 
his testimony or find out his whereabouts shown, properly 
overruled. ush vs. State, 658. 

. Burglary,reasonable doubt to acquit prisoner is whether or not 
he committed that offense, and not whether he is guilty of 
larceny from the house. /dzd. 

. Charge in a murder case not amplified as counsel desires, on a 
given point, no request being made for a charge on such 
point, and the charge given containing substantially what 
counsel desired, no ground for new trial. Powell vs. State, 707. 


. Counsel may read and comment on the law to a jury in a crim- 
inal case. During argument he may ask the court’s opinion 
on any principle involved, and court may rule upon it in his 
charge or at the time. /dzd. 
. Indictment states that the grand jury were “sworn, chosen 
and selected,” no ground for quashing. Wesley vs. State, 737. 
. Juror appears competent when put on vozr dire and is sworn in 
chief, still he can be proved incompetent and rejected. Jdzd. 
. Rape, carnal knowledge must be shown by direct or circumstan- 
tial evidence. dd. 
. Venue of crime must be proved beyond reasonable doubt. 
Moye vs. State, 754. 
. Larceny from the person, it must appear that some article of 
value was wrongfully and fraudulently taken from the per- 
son of another, privately and without his knowldge, with 
intent to steal the same. The crime is not complete if the 
owner knew that the property was beingtaken. J/ézd. 


v 65—5I1 
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58. 4/67 involves the impossibility of the prisoner’s presence at the 
time and place of offense. The range of evidence in res- 
pect to time and place must reasonably exclude the pos- 
sibility of such presence. Wade vs. State, 756. 

59. It may be error for the court to tell the jury in.a criminal case 
that the law as read to them by counsel was the law of Geor- 
gia; but this court cannot grant a new trial on that ground 
when it does not appear what was so read, especially when 
both sides admit that the killing was murder, and the sole 
question was, did the defendant do it. ézd. 


. Track, testimony as to the measurement of, admissible without 
producing the measure itself in open court. Jézd. 


. Conversation between the deceased and another, in relation to 
a difficulty he had with a third party, not prisoner, in which 
violent language had been used, not competent testimony. 
Tbid. 

. Principal witness and prisoner inimical, and witness testified 
under feelings of malice, and defendant’s counsel did not 
know of this until after trial, not ground for new trial. 
Beckvs. State, 766. 


CROPS. See Levy and Sale, 12. 


CUSTOM. See Evidence, 24, 25. 


DAMAGES. 


1. Minor children, by section 2791 of the Code, may recover for the 
homicide of the mother as well as of the father. A/slanta 
&»~ West Point Railroad vs. Venable, next friend, 55. 


2. Damages claimed for the sale of one of three mules under a void 
attachment sued out by the vendor, cannot be recouped in a 
suit by him on a note given for their purchase money. The 
sale if wrongful was a tort. The attachment arose not out 
of the contract sued on but out of defendant’s breach thereof. 
Gerding vs. Adams, 79. ‘ 

3. Railroad, action against for damages to personalty in charge of 
plaintifi’s agent; if the agent’s fault occasion the injury 
entirely, plaintiff cannot recover; if both the agent’s and the 
company’s fault contributé, plaintiff can recover, the amount 
to be diminished in proportion to the agent’s fault. If the 
damage result wholly from the company’s agents, plaintiff 
can recover full damages. Atlanta S» West Point Rail- 
road vs. Wyly, 120. 
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. Sheriffs failing to properly execute and return final process are 
liable to plaintiffs in 7. fa. in an action on the case or by rule, 
for the actual injury sustained. Wakefield vs. Moore, sheriff, 
et al., 268. 


. Ordinance, there is no distinction as to liability for failure to pass, 
and its subsequent repeal or suspension. So where the coun- 
cil forbid running of cattle at large and afterwards suspend 
ordinance, one gored by a cow in the streets has no cause 
of action against the city. Rzvers vs. City Council of Au- 
gusta, 376. 

. Owner pays municipal tax on cow does not alter the case. Jdzd. 


7. Estray taken up by ordinary’s advice by one who substantially 
carries out the !aw as to appraisement, etc., and holds the 
estray in readiness to meet the owner’s demand, he is not lia- 
ble in quintuple damages. Subsequent irregularities of the 
officers would not affect him. Houser vs. Scott, 425. 

. Conduct of taker up of an estray in perfect good faith, he is 
not liable because return was made on the sixth day after 
appraisement, nor because one appraiser was only a free- 
holder to the extent of his interest in a homestead estate. Jdzd. 

. Witnesses differ as to the value of the property injured, their tes- 
timony should be weighed by the test of honesty, disinterest- 
edness, opportunity for knowledge and intelligence, before 
attempting to reach a result by averaging the value sworn to, 
Harvey vs. Boswell, 550. 


10. Disregard by railroad of the requirements of the law as to 
crossings, may be considered by the jury in determining 
whether or not an accident occurring just beyond crossing 
was occasioned by negligence of railroad employe. Western 
&» Atlantic Railroad vs. Fones, 6371. 


See Razlroads, 2, 12. 


DEBTOR AND CREDITOR. 


1. Arrangement between heirs-at-law and one creditor of estate 
is ineffectual to limit the decedent’s estate in property to be 
conveyed by sale under judgment rendered in his lifetime. 
Frost vs. Render, 15. 

2. Money secured by the deed having been borrowed to buy the 
land conveyed, abundant equity in bill to enforce payment 
out of land. The debtor cannot retain both the land and 
money. Bateman et ux. vs. Archer, 271. 
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3. Neither vendor nor his privies can defeat ejectment brought by 
vendee for value, by setting up that deed was made to defraud 
creditors—deed is good as to them though void as to credi- 
tors. Bush vs. Rogan, 320. 

4. Vendor, declarations before or after making of deed as to the 
object of its execution and his embarrassed condition, inad- 


missible. Jdzd. 


DECREE. 

1. Motion, decree cannot be set aside on, but objection to remedy 
can be waived. Coston vs. Dudley, executor, et al., 252. 

2. Motion argued and granted, objection to it as remedy is thereby 
waived. /dzd. 

3. Decree fro confesso cannot be entered, unless complainant, or his 
counsel in his absence, swears that the facts charged are true, 
or that he is informed and believes that defendant would ad- 
mit the same in an honest answer. /ézd. 


4. Decree against one of two defendants for money, and that cer- 
tain mortgages held by the other against complainant be as to 
him satisfied, and the defendant against whom money decree 
is had moves for and obtains a new trial, the other defendant 
not joining in or filing motion; the grant of new trial as 
to one did not affect the decree as to the other defendant, and 
said mortgages wfll not take funds arising from property 
which they covered as against a junior judgment. W¢//ing- 
ham vs. Field, 440. 


See Eguity, 15, 16,17; Fudgments, 12. 


DEEDS. 


1. Partnership by name, deed made to, the partners hold as tenants 
incommon. Printup Bros. & Co. vs. Turner, 71. 


2. Deed or mortgage to land, made in partnership name, to secure 
a note made and signed in the partnership name, but signed 
by the members individually, is a conveyance both from the 
partnership and its members individually, and may be en- 
forced against one or all of them. /dzd. 


3. Deed or mortgage to partnership lands, made by one partner 
in the partnership name and to secure a partnership debt, 
unless authorized or subsequeutly ratified by his copartners, 
does not convey the partnership property; it conveys only 
his own interest, and can be, if a mortgage, foreclosed only 
as toit. J/dzd. 
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. Four-sevenths of land conveyed in trust to one party, and three- 
severiths not in trust to another, it is error to instruct jury 
that they may find all was trust property, regardless of the 
deed. Hathorn et al. vs. Maynard, 168. 

. Intention of grantor in making, deed best evidence of; unless 
inaccessible, parol evidence on that subject should be excluded. 
lbid. 

. Neither vendor nor his privies can defeat ejectment brought by 
vendee for value by setting up that deed was made to de- 
fraud creditors; deed is good as to them, though void as to 
creditors. Bush vs. Rogers, 320. 

. Vendee’s declarations, before or after making of deed, as to the 
object of its executiion and his embarrassed condition, inad- 
missible. /dzd. 

. Recitals in tax deed are Jrzma facze evidence of the acts of offi- 
cer making sale, but not of his authority to sell. Shackle- 

ford vs. Hooper et al., 766. 

. Deeds between several lessors in ejectment are admissible to 
show privity between them, and plaintiff's right to use their 
names. Gunn vs. Wades, 537. 

. Conveyance of homestead set apart under the constitution 
of 1868 is not void under article 9, section 8, paragraph 1, of 
constitution of 1877. Jdzd. 

. Conveyance of homestead to secure a debt superior to it 
passes title. dzd. 

. Deed tendered by plaintiff in ejectment, though conveying no 
title, should be admitted, the court construing its legal effect. 
Tbid. 


See Equity, 4. 
DISCOVERY. See Zguzty, 33. 


DISTRESS WARRANT. 


1. Counter-affidavit to a distress warrant is pleading so far as to 
permit its amendment by adding a plea of bankruptcy, if it 
operates to discharge debt. The ruling in 53 Ga., 56, will 
not be extended. Rountree et al. vs. Rutherford, adminis- 
trator, 444, 

2. Wesne process, distress warrant becomes on filing of counter- 
affidavit with bond, and the debt is discharged by bank- 
ruptcy. Jdzd. 
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3. Bankruptcy of the principal of bond for eventual condemna- 
tion money in a distress warrant case, discharges both prin- 
cipal and surety if pleaded. Jézd. 


4. Specifics, distress warrant lies for rent payable in ; if their value 
is fluctuating, it must be proved on trial; statement in war- 
rant of the amount and supposed value of specific due is 
sufficient. Zucker vs. Cox, 700. 


. Demand for payment is a condition precedent to enforcement of 
landlord’s special lien on crops, but not of his general lien 
on his tenant’s property by distress warrant. McCray vs. 
Samuel, 739. 


. Justice courts are to be held at fixed times and places under 
constitution of 1877. Distress warrant made returnable to 
the next term of justice court, without specifying day on which 
it is held, sufficient. /dzd. 


. Landlord having two liquidated demands for rent due for con-— 
secutive years, may or may not, at option, include them in 
one distress warrant, dd. 


DISTRIBUTION. See Administrators and Executors, 9. 


EJECTMENT. 


1. Plaintiff in ejectment or complaint for land must show title in 
himself ; he cannot rely on weakness of defendant’s title. 
Nix vs. Collins, 279. 

. Complaint for land, plaintiff cannot rely on estoppel to prevent 
defendant from disputing his title. If he seeks to recover on 
equitable title, he should set it up by equitable pleadings. 
Tbid. 

3. Constructive possession under Code, section 2681, actual posses- 
sion of a part of the tract is necessary, whatever may have 
been the prior law. Axderson vs. Dodd, 4o2. 

4. Maker of absolute deed to secure debt cannot defeat ejectment 
brought thereon by plea of partial payment. He must ten- 
der balance and allege other reasons why to eject him would 
be unreasonable, and pray proper relief. Rodcznson et al. vs. 
Alexander et ux., 406. 

. Deeds passed between several lessors in ejectment, whether void, 
or voidable, are admissible to show privity between them, 
and to estabtish plaintiff's right to use their names. Gunn 
vs. Wades, 537. 
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6. Deed tendered by plaintiff in ejectment void, it should nev- 
ertheless be admitted, subject to the court’s construction as 
to its legal effect. Jdzd. 

7. Recovery in ejectment, on a declaration with several demises, 
will be upheld if only one demise be good. Jdzd. 

8. Recovery in ejectment can be had on the demise of homestead 
beneficiaries, in a suit pending at the date of the act of 1876, 
brought on the demises of said beneficiaries and purchasers 
from them ; for if the conveyance of the homestead was void, 
the title remained in the beneficiaries. /dzd. 


ELECTION. 


1. Justice of the peace, not a candidate at the same election, must 
be one of the managers of a constable’s election. Such offi- 
cer acting only a part of day, renders electionillegal. Frank. 
lin vs. Kaufman et al., 260. 

2. Failure to elect a constable, or if the elect fails to qualify, there 
is a vacancy, and the magistrate should appoint. A new 
election is unauthorized. Jdzd. 


EMBLEMENTS. See Landlord and Tenant, 2. 


EMINENT DOMAIN. 


1. Railroad companies possess their rights-of-way by the exercise 
of the right of eminent domain, granted by the state for spe- 
cified uses. Property so condemned to the public use cannot 
be conveyed to another company for its exclusive interest 
and in antagonism to the public interest. Western Union 
Telegraph Co. vs. American Union Telegraph Co., 160. 


See Raztlroads, 7. 


EQUITY. 


1. Legal defense, party having, must plead the same or he will 
be concluded and equity will not relieve, unless failure to 
plead was caused by fraud of opposite party, or accident 
without fault in himself. But equitable defense requiring 
the making of new parties, is not cut off by judgment at law; 
it may be asserted by bill in equity after judgment. Waters 
et al. us. Perkins, 32. 


2. Demurrer to a bill in equity, it and its exhibits alone looked 
to. bid. 
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. Demurrer should be filed and decided at the first term; but if 
an amendment is made, then a demurrer can be filed to the 
new case it presents. Barnett et al. vs. People’s Bank of 
Newnan, 51. 


. Reform a deed made to secure a debt into a mortgage, equity 
cannot on the ground that the maker so understood and in- 
tended it, since the act of December 12th, 1871. Jdzd. 


. Specific performance of a contract of sale by a trustee under 
power of sale on the written consent of the beneficiary, will 
not be decreed, though verbal consent be shown. JSerréen, 
trustee, et al, vs. Thomas, 61. 


. Purchaser with notice, of property bought by executor at his 
own Sale, is liable only to the extent of what he purchased, 
and not to the same extent as the executor. We/zs et al. 
us. Foster, trustee, 82. 


. Mistake relieved against with caution, and to justify relief the 
evidence must be clear, unequivocal and decisive as to the 
mistake. It must arise from ignorance, surprise, imposition 
or misplaced confidence, and be unmixed with negligence. 


The present does not make such a case. Jverson, admi'r. 
vs. Wilburn, adm’x, 10}. 


. Writ of error lies immediately to the grant or refusal of an 
injunction, yet this speedy remedy does not lie. to bill dis- 
missed on demurrer, either at chambers or interm. Shezbly 
et al. vs. The Georgia Southern R. R. Co., 107. 


Motion filed to set aside verdict, and also bill covering all 
issues made by the motion, seeking the same object, it is not 
error to refuse to try motion separately first; equity having 
taken possession will retain the same, and make a final de- 
cree covering all issues raised by the bill and answer in nature 
of cross-bill. 1c W2elliams vs. Walthal et al., ex’rs, 109. 


. Decree binding all property, without reference to sale of par- 
ticular property and distribution of the proceeds, has the same 
force as regards interest as a judgment when contesting for 
money. iVational Bank of Augusta vs. Heard, 189. 


. Provision for sale of certain property and division of proceeds 
according to certain fixed priorities, naming amounts to be 
paid to claimants, and there is not enough to pay principal 
and interest, interest will not be given to ene to exclusion of 
others. Net increase of property from which fund arose, 
in a receiver’s hands, would be divided proportionally. /dzd. 





INDEX. 803 


12. Alimony is granted in pending divorce suits and suits where 
there is a voluntary separation, and where husband abandons 
wife. In these latter cases equity may by decree compel 
husband to make provision for support of wife and children, 
Gray Bros. et al. vs. Gray, 19}. 


13. Married woman, by her husband as trustee, held stock in a cor- 
poration, and her trustee transferred it to a non-resident 
to pay his own debt, and such non-resident to another, 
and their attorney who holds the certificate had notified the 
corporation not to pay the dividends, although the certificate 
(which also contained the power to transfer stock on the 
books) showed the trust; a bill filed to enjoin payment of 
dividends to the attorney, to remove said trustee, to have de- 
livered to her said certificate and a new one issued, against 
said trustee, non-residents, attorney and corporation, is not 
demurrable for want of equity or misjoinder of the attorney 
with the corporation. Moses vs. Watson, 196. 

14. One of two non-residents dies, and no representative of his 
estate is made a party, and the other was not served, but their 
resident attorney, in possession of stock certificates in suit, 
had been served, there is no error in letting case proceed to 
final decree. Jdzd. 

. Decree cannot be set aside on motion, but objection to remedy 
can be waived. Coston vs. Dudley, executor, et al., 252. 

. Motion argued and granted, objection to remedy thereby waived. 
lbid. 

. Decree ro confesso cannot be entered unless complainant, or 
his counsel in his absence, swears that the facts charged are 
true, or that he is informed or believes that defendant would 
admit same in an honest answer. Jdzd. 


. Absolute deed made to land by debtor to creditor with sep- 
arate written agreement from latter to relinquish all claim 
thereto, if paid a certain sum bya specified time, which 
agreement, debtor not paying, is canceled and renewed from 
year to year, a bill in equity by creditor recognizing transac- 
tion as an equitable mortgage, praying final foreclosure of 
defendant’s equity of redemption on his failure to pay amount 
due, is not demurrable on ground of common law remedy. 
TLe transaction does not make a mortgage enforceable at 
law. Batemanet ux.vus. Archer, 271. 


19. Money secured by the deed having been borrowed to buy the 
land conveyed, abundant equity in bill to enforce payment 
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out of land. The debtor cannot retain both the land and 
money. Jézd. 

. Wife filed bill in Crawford superior court against her husband, 
living in Crawford county, and her guardian, living in Upson 
county, praying relief only against guardian, said court has 
no jurisdiction. Davés vs. McMichael et al., 395. 

. Maker of absolute deed to secure debt cannot defeat ejectment , 
brought thereon by plea of partial payment. He must tender 
balance and allege other reasons why to eject him would be 
unreasonable, and pray proper relief. Aodcnson et al. vs. Al- 
exander et ux., 400. 


. Equitable claims of 7. fas equal, the oldest will take the fund. 
-lllen us. Sharp, guardian, 417. 

. Purchaser of property condemned to sale for a particular debt 
by acommon law court, but carried by the parties into equity, 
and sold by decree instead of under the common law judg- 
ment, buying Jendente lite, is as much affected by that sale as 
if it had been made under said judgment. Smzth vs. Coker, 
gol. 

. Decrees moulded so as to meet the exigencies of each case. 
lbid. 

. Sale by a commissioner in equity does or does not require 
confirmation accordingly as made under interlocutory or final 
decree. J/dzd. 

. Head of family should bring suit to recover homestead in 
the absence of reason shown to the contrary, and a bill 
filed by the beneficiaries of the homestead, no reason being 
shown why the head of the family did not sue, was demurra- 
ble. Shattles, guardian, vs. Melton, 464. 


27. Suit brought in July, 1876, by beneficiaries of homestead sold 
in 1873, to recover it, too late in 1880 to amend by making 
head of family a party complainant. Jézd. 


. Proof need not be concluszve, and to so charge is error; espe- 
cially where the answer is not sworn to and Giscovery 
is waived. DeLaigle vs. Denham, 482. 

. Executrix contracted an account for plantation and family sup- 
plies, money, etc., and gave her note as executrix therefor, 
intermarries and dies, and the legatees agree with her 
husband, the administrator de bonis non, to settle a bill for 
account against him by a decree turning over the estate 
to them, they paying the debts, and the estate, mainly land, is 
about to be turned over without paying debts, there being no 





INDEX. 805 





provision in the will charging the land for such a debt, and it 
not being shown that executrix or her estate was insolvent, 
or that said account went to permanently benefit testator’s 
estate, there is no equity in a bill praying injunction to prevent 
said settlement, and that debt be paid out of estate in hand. 
Deas, administrator,vs.Mc Rae, administrator, et al., 531. 


. Creditor seeking to collect a debt even in judgment must show 
some special circumstances to authorize equitable interference. 
Void transfer of property. or void homestead, etc., are not 
sufficient. Bessman et al. vs.Cronan et ux., 559. 


. Action at law will not be restrained where defenses can be 
fully set up therein; it must appear that remedy at law is not 
complete. The concurrent jurisdiction of law and equity 
has been enlarged, and the court first taking will retain, 
except on good cause shown. Vortheastern Railroad Co. 
vs. Barrett et al., executors, 601. 


. Code providing that matters heretofore requiring supple- 
mental bills may be set up by amendment, amendment to a 
bill against bank to reach equitable assets, by a creditor 
with 7. fa. returned unsatisfied, requiring the president to 
account for assets in his hands to pay the debt, was proper. 
Merchants & Planter’s National Banket al. vs. Trus- 
tees of the Masonic Hall, 603. 


. National bank going into voluntary liquidation, is subject to the 
same proceedings in equity as state banks, and equity can 
reach and appropriate assets in the hands of its president 
to pay a debt, at a creditor’s instance. /dzd. 


. Discovery may be waived by amendment before answer. Jdzd. 


. Bill alleging that a judgment ona writ ad guod damnum had 
been made in complainant’s favor against a railroad company 
for property condemned as a right-of-way, the title thereto 
to vest in said company on payment of the sum assessed, 
but establishing no special lien thereon ; that, pending these 
proceedings, said railroad being insolvent, was sold under 
decree to defendant, who was using said property, as part of 
its right-of-way, and praying injunction of such use until 
payment of sum assessed and for general relief, is not de- 
murrable. Common law furnishes no remedy. Gammage 
vs. Georgia Southern Ratlroad Company, 614. 


36. Complainant being in /aches, refusal of temporary injunction 
not interfered with, but chancellor directed to submit to jury 
on trial, whether defendant be not enjoined if judgment not 
paid by a fixed time. Jézd. 
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. Relief pertinent to the case made by the bill only can be granted 
under the prayer for general relief; therefore the title to 
premises will not be determined on a bill to enjoin a trespass. 
Peek vs. Wright, adm'r, 638. 


. Bill in equity not dismissed because remedy at law complete, 
when motion is made at trial term. Belle Greene Mining 
Company vs. Tuggle, 652; Iverson, trustee, et al. vs. 
Saulsbury, trustee, et al., 724. 


. Contract whereby one agreed to purchase lands and take title at 
a certain time, and actually went into possession and made 
use of a part, and complainant had suspended improvements 
begun on the faith of such trade, and defendant fails to 
comply with his contract, praying specific performance, 
there is equity in such bill, and none the less so because 
complainant has remained in possession after such failure, 
he being ready to perform his part of contract at all times. 
lbid. 

40. Judgment at law, on the draft itself, in favor of one surety 
against another—the issue being, was he a co-surety and lia- 
ble for contribution at all—will not bar a bill in equity to en- 
join such judgment, filed by such co-surety as such, involving 
new issues and parties. Szmmons vs. Camp, 673. 


41. Concealment of material facts itself amounts to fraud when one 
party has a right to expect full communication from the 
other, or where one knows that the other is laboring 
under a delusion with respect to the property sold or the 
conditions of the other party and keeps silent. Harlow vs. 
Cleghorn, 6So. 

42. Conflicting claims as to intestate’s estate, the same is insolvent, 
debts are of doubtful priority, some have been paid by ad- 
ministrator, he supposing the estate to be solvent, homestead 
has been set apart in all the realty, a year’s support has 
been allowed, some perishable property has been sold, some 
accounts have been or can be collected and others cannot, 
one debt has been reduced to judgment and f. fa. levied on 
said realty, and other suits and complications will follow, a 
bill to marshal assets, enjoin creditors, and for directions as 
to administration, is not demurrable. ‘Yohnson, adm'r, vs. 
Flanders et al., 691. 


43. Minor beneficiary of trust property illegally sold, after attain- 
ing majority, repudiated the sale and brought ejectment 
for the lot, a bill to enjoin the same, claiming compensation 





INDEX 807 


for improvements innocently placed thereon by purchaser, 
would not be without equity. /verson, trustee, et al. vs. 
Saulsbury, trustee, et al., 724. 

. O1estions read in hearing of opposinz counsel, the latter should 
state specifically, and not generally, that he objects to them, 
and where he agreed to state specific objections in argu- 
ment, but failed to do so, objection will not be considered. 
lbid. 

. Chancellor at chambers has jurisdiction to order sale of part of 
trust estate to pay a debt which was an incumbrance on 
whole estate, cestuz gue trust assenting, and all parties hav- 
ing notice and being represented. /dzd. 

. Depositors in bank that has failed may proceed at law to re- 
cover their debts under $3367 e¢ seg. of Code, and thus en- 
force ultimate liability clause of charter as against stockhold- 
ers, or they may seek in equity satisfaction out of the assets, 
and a decree against the bank for their debts in full as a 
basis for proceeding against stocknolders. Czty Bank of 
Macon vs. Crossland et al., 734. 

. Bill fails for want of evidence to accomplish all of its pur- 
poses, such as the appointment of a receiver, or annulling 
of assignment, court of equity still has jurisdiction to make 
proper decree in case, as, for instance, the amount of com- 
plainants’ debts against bank. /dzd. 

. Complainants could have proceeded by petition or bill to ob- 
tain judgments, and as all the property of the bank has been 
transferred and could not be levied on and sold, creditors had 
the right to obtain a decree for their debts ; when they seek to 
enforce the same against the stockholders’ property, their de- 
fenses are preserved as in illegality cases, and on payment of 
amounts claimed of them, they would be subrogated to all 
complainants’ rights to administer assets in assignee’s hands. 
Tbid. 

. Decree in favor of bank’s creditors not before the court, prop- 
erly refused. The assignee may appropriate the assets to 
their debts under the assignment without decree. zd. 

. Receipt of part payment of debt, and ratification thereby of 
assignment, did not impair complainants’ right to proceed at 
law, or in equity, against the assets of the bank or the stock- 
holders on such reduced claim. dd. 

. Jurisdiction to settle a trust estate, equity has; that a court of 
law has concurrent jurisdiction, will not oust that of equity, 
especially where fraud is charged. Park vs. Park, 746. 





INDEX. 








52. Will provides that the executor should keep money and property 
bequeathed to a minor to be paid to her at majority, free from 
liability to account for hire or interest, a bill by the legatee, 
after she came of age, for account and settlement, charging 
fraudulent use of the funds by executor, was not demurrable 
for want of equity. J/dzd. 

ESTATE. 

1. Life-estate in money, with remainder over, may be created. 
Money may be lost, but should not be destroyed in the use. 
Phillips, adm’x, vs. Crews et al., 274. 

2. Testator died in 1820, leaving by will a life-estate to trustees for 
his married daughter, the trust to cease and property to vest 
in her should she survive her husband; if she dies childless, 
then in remainder over; land granted to testator’s heirs and 
representatives, after his death, does not pass under the will, 
but by the grant; and where the trustees, with her consent, 
conveyed railroad stock received for cestuz gue trust's share in 
said land, and she being childless and a widow, afterwards 
releases all of her claim thereto to the remaindermen, and 
they, in 1856, sue for said stock, and are defeated, and after 
such widow’s death, testator’s grandchildren and representa- 
tives file a bill to recover said stock, they have no interest 
therein; said conveyance from the trustees gave a valid title. 
Ware et al.vs. Trustees of Emory College et al., 328. 


See Contracts, }. 


ESTOPPEL. 


1. Complaint for land, plaintiff cannot rely on estoppel to prevent 
defendant from disputing his title, if he seeks to recover on 
equitable title he should set it up by equitable pleadings. 
Nix vs. Collins, 219. 


2. Principle that one who, by acts or omissions, induces another 
without fault, to change his condition, is estopped, applies to 
all sales, void, voidable or valid. Osborn vs. Elder, 760. 


3. Beneficiaries of trust property illegally sold, who for years have 
seen the purchasers erecting valuable improvements thereon 
without objection, are estopped from setting up title thereto. 
Iverson, trustee, et al. vs. Saulsbury, trustee, et al., 724. 


4. Would a minor old enough to understand his rights be estopped 
by like conduct? J/dzd. 


ESTRAYS. See Damages, 7, 8. 
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EVIDENCE. 


1. Instrument sued on may be introduced in evidence without 
proof of execution, in the absence of a plea of on est factum. 
Strange, adm'r, vs. Barrow et al., ex’rs, 23. 


. Statement of person assaulted, though half unconscious, on 
the day of the assault, as soon as found, at the moment of 
restoration to sensibility, is admissible as res geste. ohn- 
son vs. State, 04. 


. Statements of counsel made in their place, need not be verified 
unless required by the opposite side. Caldwell et al. vs. Mc- 
Williams, 99. 

. Parol evidence is admissible to show what testimony was sub- 
mitted without objection on the trial of a case, the validity 
and propriety of the verdict therein, as applicable to the 
pleadings, being in issue. McWilliams vs. Walthall etal., 
ex'rs, 109. 

. Written instrument, bad as a mortgage, may still form part of 
the contract in which the note sued on was given, follow the 
transfer of said note, and be admissible against the maker to 
show his agreement to pay counsel fees, and not to plead 
failure of consideration. Chapman vs. Skellie et al., 124. 


. Proceeding to reform deed brought by daughter against vendor 
and her husband’s administrator, it appeared that com- 
plainant’s father paid purchase money, and the deed was 
made to the son-in-law, and the question was whether it 
should have been made to him as trustee for his wife, his 
death did not prevent the father from testifying as to the in- 
structions he gave deceased in regard to the manner of taking 
title while latter was acting as his agent for that purpose. 
Davis, adm'r, et al. vs. McLester, 132. 


7. Witness, bare conclusion as to an agreement should be ex- 
cluded, yet after stating the facts of the transaction he may 
give his understanding as he heard it from the parties. 
Phillips vs. Lindsey, 139. 

8. Examination preliminary to allowing the introduction of sec- 
ondary evidence is largely left to the presiding judge, and 
where he admits the secondary evidence, discretion must 
clearly be abused to warrant interference. /dzd. 


9. Wife is a competent witness to prove that she paid a note for 
her husband, in a suit thereon against him, though payee is. 
dead. Rush, adm’r, vs. Ross, adm’r, 144. 
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10. Case closed and court adjourns until morning, and when it 
meets plaintiff's counsel propose to contradict the testimony 
of one of the defendant’s witnesses examined the day before, 
by reading her answers to interrogatories, and it is not 
shown that she is then in court, or that the proper foundation 
for impeachment has been laid, the discretion of the court 
refusing to allow such answers read will not be interfered with. 
lbid. 

. Prisoner to be charged with his wife’s admissions, acqui- 
esced in by silence, such sayings must have been made in 
his immediate presence, and where he could distinctly hear 
everything ; otherwise they will be inadmissible. ones vs. 
State, 147. 

. Voluntary confession of a crime and its details, is sufficiently 
supported if corroborated by circumstances of the corpus 
delictz, to authorize a conviction. Paulvs. State, 152. 

. Levy describing house and lot as situate in a certain town, 
as owned by one man and there lived in by another, and 
having been known and attached as the property of a third, 
is sufficiently definite to prevent 7. fa. being rejected for un- 
certainty of description. Longworthy vs. Featherston, 165. 

. Vendee from vendor with apparently absolute title, protected 
from a trust sought to be set up, if he shows that he had no 
notice that trust funds went into property ; that he had 
knowledge that vendor had mingled trust funds with his own, 
insufficient. Ovus of identifying trust property is not on 
purchaser, if innocent. Hathorn et al. vs. Maynard, 168. 

. Deed conveys four-sevenths of land in trust to one party, and 
three-sevenths not in trust to another, ‘it is error to instruct 
jury that they may find all was trust property, regardless of 
the deed. Jdzd. 

. Trustee who mingled his own with trust funds may settle with 
cestuts gue trust by conveying to them property in equal 
value to the corpus of the estate and the profits. If they 
are in possession of such property, claiming and enjoying it, 
it is evidence of their acceptance of settlement. ézd. 

. Deed is best evidence of grantor’s intention in making it, unless 
inaccessible parol evidence on that subject should be ex- 
cluded. /dzd. 

. Witnesses heard another person, not the defendant, say he com- 
mitted the offense, inadmissible on the trial of criminal ease. 
Daniel vs. State, 199. 











INDEX. SII 






























19. Levy “on nine hundred acres of land, as the property of James 
B. Hart, one of the defendants, said property being situated 
and in the vicinity of Union Point, Greene county, Georgia,” 
if objected to before sale, would be insufficient; after sale and 
purchaser’s rights have intervened, sufficiency should be left 
to jury, and the 7. fa. with this entry admissible. W2l/éams 
& Co. vs. Hart, 201. 

20. Sheriff's entry in levy as to who was in possession at date thereof, 
evidence of that fact; entry as to who died in possession, not 
evidence, and such entry will not change ovus. dd. 

21. Understanding of witness, without statement of facts on which 
based, as to what was levied on and sold, inadmissible. dd. 


22. Declarations made by debtor in possession of property once his: 
after formal title parted with, which creditor seeks to con- 
demn as fraudulently conveyed, admissible in evidence against 
claimant. That claimant bought at sheriff’s, not at private 
sale, makes no difference. /dzd. 

23. What is sworn, is testimony; truth deduced therefrom, is evi- 
dence. Jdid. | 

24. Parol testimony inadmissible to vary written contract, but 

admitted to prove a custom of the trade or business in 
which contract was made, so universal as to warrant belief 
that it was by implication a part thereof. Branch, Sons & 
Co. vs. Palmer, 210. 

. Existence of custom, question for jury. dd. 

26. Action by executor on note made by one for whom he is admin- 
istrator, to enforce it against the indorser; on plea by defend- 
ant that plaintiff had received money from estate and paid off 
note since intestate’s death, receipts for money giyen by plain- 
tiff to agent in charge of part of estate perhaps admissible, 
but rejection no ground for new trial where plaintiff admits 
receipt of such money and only claims he properly applied it 
otherwise. Haywood vs. Lewés, executor, 221. 

27. Parol proof inadmissible to take from, add to or vary written 
contract, yet in suit claiming that writing does not contain 
contract made, and praying its reformation, or if it should 
appear that no contract was made, then the refunding of 
money paid by plaintiff under mistake as to the existence of 
subsisting contract, parol and written testimony admissible to 
show what, or whether any, contract there was. Co¢/on 
States Life Insurance Co. vs. Carter, 228. 
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. Homicide a felony or misdemeanor, question for jury, under in- 
structions from court as to what constitutes a felony. West- 
ern and Atlantic Railroad Co. vs. Sawtell, 235. 


. Homicide from a collision of trains is przma facta felonious. 
Tbid. 

. Burden of proof is on plaintiff to remove that presumption 
by proof before it can be reduced to a misdemeanor; if he 
does not, it must appear that the criminal prosecution had 
taken place, or a sufficient excuse for failure must be shown. 
loid. 

. That defendant on same day went elsewhere to buy such arti- 
cles as those sued fcr, to fill an order for other persons, but 
was to pay for them himself, admissible for plaintiff in a suit 
where the issue was whether goods bought by defendant 
were to be paid for by himself or another. Fleming vs. Hill 
247. 

. Variance here stated between interrogatories and answers in- 
sufficient to exclude latter. /dzd. 


. Positive testimony by plaintiff to correctness of an account as 
to items and prices, that he sold most of goods himself and 
his clerks the others, how much sold he could not tell because 
his day-book was burned, that he knew account was correct 
by the sales and by references to his books, that he knew the 
amount to be correct because he kept books himself, is not 
secondary evidence. Burnam vs. DeVaughn, for use, 300. 
. Newly discovered, testimony derived from witness, also a party, 
by his refreshing his memory after trial from books accessi- 
ble before, is not, andis no ground tor new trial. Rzchards 
vs. Hunt, Rankin & Lamar, 342. 


. Application for exemption must affirmatively disclose whether 
it is claimed for property as wife’s or husband’s, and if it 
does not, exemplification of proceedings properly excluded. 
Coffee vs. Adams, 347. 

. Party to issue dead, the other is incompetent as to what passed 
between them, or as to what was reported to her as coming 
from deceased. Rodinson et al. vs. Alexander et ux., 406. 


. Distress warrant, evidence admissible to show that landlord 
agreed for tenant to sub-let at less than the original price 
agreed on, but tenant’s statements in landlord’s absence, not 
admissible. Rountree et al. vs. Rutherford, adm’r, 444. 


. Plaintiff in ejectment claiming titie under sale made by a com- 
missioner appointed by decree in equity, and defendant by a 
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deed from the defendant in the equity case, the record in 
said case was admissible to show the chancellor’s jurisdiction 
to make said decree, and also that the purchaser bought Jen- 
dente lite. Smith vs. Coker, 461. 


. Declarations as to who shot him made immediately after he was 
shot, and had fled to the nearest house, by deceased shortly 
before he became unconscious, though made some hours be- 
fore death, are admissible as dying declarations. Dumas 
us. State, 472. 

. Husband's indebtedness, evidence of, considered in determining 
whether or not a verdict allowing alimony is excessive. Ha//- 
eman vs, Halleman, 4706. 


. Under the peculiar facts of this case, secondary evidence of 
note admitted. /dézd. 


. Confessions to go to the jury must be adjudged by the court to 
be voluntary; then admitted only prima facie as having 
been so made. “ones vs. State, 506. 


. Preliminary examination as to its admissibility in the presence 
of the jury, works no harm to defendant where the confession 
is admitted ; otherwise, where it is excluded. /dzd. 


. Prosecutrix cannot be asked as to statements made to an at- 
torney in contemplation of his employment in the case; if 
she voluntarily testify as to a part of her conversation with 
him on direct examination, other side may inquire concerning 
the entire conversation. If she refuses to answer as to any 
part as tending to criminate her, the whole should be excluded. 
Young vs. State 525. 

. Witness who had killed a man, left the country and has not 
been heard of for several years, and whose relatives cannot 
or will not state his whereabouts, is inaccessible, and secondary 
evidence of what he swore at first trial is admissible. Gunn 
vs. Wades, 537. 


. Deeds from one to the other of several lessors in ejectment, 
whether void or voidable, are admissible to show privity 
between them, and to establish plaintiff's right to use their 
names. ddd. 

. Deed tendered by plaintiff conveyed no title, it should neverthe- 
less be admitted and its effect construed by the court. Jdzd_ 


. Execution on a decree holding deed a mortgage, levied on land, 
and the same claimed under a conveyance made pending the 
suit resulting in said decree, record of said suit is admissible 
to fix the date of the lien of the 7. fa. Carter, adm'r, vs. 
Monroe et al., 542. 
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. Inadmissible to show agreement to waive want of jurisdiction of 


a justice court in 1872 to try case involving more than fifty 
dollars, on the return day of a summons returnable in less 
than twenty days from date. Thurston etux.vs.Wilkerson, 


JSS7* 


. Admission of evidence of consideration of deed and note secured 


thereby, in order to show usury in the note, is proper, and 
does not violate the rule that a written contract cannot be 
varied or contradicted by parol. Zznstein, Eckman & Co.vs. 
Butler, 361. 


. Attorney and client, in contest not arising from that relation, let- 


ters from the attorney to client, otherwise admissible, were 
not made inadmissible because relating to a compromise 
between said client and another; to exclude them the writer 
must be interested therein. /veeman, ex’r,vs. Bigham, 58o. 


. Compromise, letter written for the purpose of effecting, inad- 


missible. Jédzd. 


. Testimony of an attorney to collect a note from principal on 


which he is indorser, as to statement of his client, communi- 
cated to him by his client’s agent, as to said attorney’s re- 
lease as indorser, inadmissible to show dona fides of attor- 
ney, as such, in regard to collection of said note, client being 
dead. Jdzd. 


.. Remittitur is best evidence of judgment of supreme court in 


58. 


each case; published volume of reports inadmissible. /ézd. 


. Conveyance cannot be avoided by maker by mere admission that 


the property is his, there being no fraud, and debt to which 
it is sought to subject property having been contracted after 
conveyance. West vs. Black, 647. 


. Parol testimony as to contents of 7. fa. under which land was 


sold, which the sheriff delivered to the clerk with his deed to 
the purchaser, cannot be introduced on proof by sheriff and 
clerk that they cannot now find it; the purchaser also should 
be inquired of. Sezsel &» Bro. vs. Register, 662. 


. Impeach his own witness, party cannot, but he may contradict 


his testimony by other witnesses. Cronan vs. Roberts & 
Co., 678. 


Letter of credit under which goods were delivered and charged 
lost, contents can be proved by parol in suit for price of goods, 
without establishing copy. Cross vs. Fohnson, for use, 717. 


59, Written contract may be introduced in evidence when sued on, 


if a copy is attached to the declaration, without setting out the 
stipulations thereof. Couch, adm'’r, vs. Couch, 748. 
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60. Written contract, action on, and no plea filed, and defendant 
dead at time of trial, his administrator cannot prove conver- 
sation of deceased with third party concerning settlement of 
liability. Zdzd. 

61. Testimony as to the measurement of 4 track is admissible with- 
out producing the measure itself. Wade vs. State, 756. 

62. Conversation between deceased and another in relation to a diffi- 
culty he had with third party, not prisoner, in which violent 
language had been used, is not competent testimony. /dzd. 

63. Claim case arising under a f. fa. against the second holder of 
a title, record of an ejectment cause between the third holder 
andthe claimant in admissible. Lanzer vs. Brooker, 761. 


EXECUTIONS. 


1. Contest between 7. fa. on a judgment founded on note given 
“for purchase money” of certain real estate, and younger 
ji. fa. founded on judgment against the specific property, it 
is competent to show that note was given for such purchase 
money ; and if shown, the older 7. fa. will take fund raised 
from sale of said property. Aden et al. vs. Sharp, guar- 


dian, 417. 

2. Equitable claim of 7. fas. being equal, the oldest will take 
the fund. ddd. 

3. Vendor who had given bond for title filed deed to vendee, and 
levied on and sold property under 7. fa. issued on judg- 
ment for the balance of purchase money due; in a contest 
between his 7. fa. and a younger one founded on a debt fo 
money borrowed to pay part of said purchase money, the 
vendor’s 7. fa. is the superior lien. /déd. 

4. Equitable plea to ejectment, jury find the deed relied on by 
plaintiff to be a mortgage, and a certain sum for plaintiff, and 
that it be a lien on the land covered by said deed, an execution 
for said sum followed the decree. Carter, adm'r, vs. Monroe 
et al., 542. 

5. Execution levied on said land, and it was claimed under a convey- 
ance made pending such suit, record thereof admissible to 
fix date of lien of 7. fa. bid. 


See Fudgments, 11. 
FEES. See Costs, 2,4, Sheriff, 3. 


FERTILIZERS. 
1. Where a fertilizer, known as “ Stonewall, No. 1” is imported in 
casks, legally analyzed and inspected, and is manipulated with 
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other ingredients, then sacked and sold, without further analy- 
sis or inspection, as “ Stonewall, No.2,” it falls within the 
prohibitory law of 1874. ‘Johnston, Bros. & Co. vs. McCon- 
nell et al., 129. 

2. Note given for such fertilizer is void even in the hands of a 
bona fide purchaser for value, before due, without notice, 
because based on an illegal consideration. /dzd. 


FOREIGN CORPORATIONS. See Furisdiction, 7. 


FRAUD AND FRAUDULENT CONVEYANCES. See Deeds, 
6,7, Trusts, 2. 


GOOD WILL. See Sales, 7. 
GUARDIAN AND WARD. See Contracts, 29, 30. 


HABEAS CORPUS. 


1. Imprisonment under an alternative verdict in trover, which had 
become absolute for money, defendant moves by petition, 
and not by Aadeas corpus, to be discharged, and court passes 
an order of discharge, and pla'ntiff excepts, he is entitled to 
a supersedeas to such order on such terms as case demanded. 
Southern Express Company vs. Lynch, 240. 

2. Habeas corpus is the proper remedy to discharge one illegally 
imprisoned with or without form of law. Superior court, 
after final judgment, has no right to discharge one impris- 
oned by any other proceeding. /dzd. 


HOMESTEAD. 


1. Wife’s right to, in order to protect, deed to secure debt cannot, 
since act of December 12th, 1874, be reformed into a mort- 
gage on the ground that the makers so intended and under- 
stood it. Barnett et al.vs. People’s Bank of Newnan, 51. 

2. Husband and wife, with the ordinary’s approval, made deed to 
their homestead, set apart under the act of 1868, to secure the 
payment of borrowed money, and took a bond for reconvey- 
ance on its repayment, remaining in possession, and the cred- 
itors took judgment and filed a deed to the husband, and had 
a levy made, land not subject. Salsbury, Respess & Co. vs. 
McCallum, adm’r, 102. 

3. Seller of horse owed plaintiff for land, and by agreement the 
purchaser of the horse gave plaintiff his note, and he credited 
his debtor on the land with the amount thereof, the consider- 
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ation of said note was the extinguishment of the debt for 
land, not purchase money of horse, so as to render it sub- 
ject to a judgment after it had been set apart as exempt. 
Washington vs. Cartwright, 177. 


4, Affidavit of illegality by widow, on ground that execution was 
levied on the homestead set apart to her husband, not demur- 
rable because it failed to state that plaintiff in 7. fa. had not 
filed affidavit that his claim belonged to class of debts for 
which homestead was liable. Buchanan vs. Willingham, 303. 


5. Exemption can only be set apart in property then owned. Where 
applicant, who owned neither, included in his petition for 
exemption “‘ one farm horse or mule,” and it is allowed, same 
will not exempt horse subsequently bought. Sth vs. Eckles 
& Abercrombie, 726. 


6. Application for exemption must affirmatively disclose whether it 
is claimed for property as wife’s or husband's, and if it does 
not, exemplification of proceedings properly excluded. Coffee 
vs. Adams, }47. 

7. Bankrupt, homestead set apart to without objection, and ap- 
proved, bankrupt court loses all jurisdiction over it, and claims 
superior to the exemption should be enforced in a court having 
jurisdiction, and not against the assignee by petition to the 
bankrupt court. PAzl/ips vs. Bass et al., 427. 

8. Head of the family should bring suit to recover homestead, 
in the absence of reason shown to the contrary, and a bill 
filed by the beneficiaries of the homestead was demurrable. 
Shattles, guardian, vs. Melton, 464. 


g. Suit brought in July, 1876, by beneficiaries of homestead sold in 
1873, to recover it, too late in 1880 to amend by making head 
of family a party complainant. /dzd. 

10. Deed to homestead set apart under the constitution of 1868, 
and the laws passed thereunder, is not void, under article 9, 
section 8, paragraph 1, of constitution of 1877. Guan vs, 
Wades, 537. 

11. Deed conveying homestead to secure debt to which it was sub- 
ject, passes title. /d¢d. 

12. Ejectment pending at the date of act of 1876, brought on the 
demises of the homestead beneficiaries and purchasers from 
them, if the conveyance of homestead was void, yet title 
remained in said beneficiaries, and a recovery could be had 
on their demise. 7d. 
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. Heir owning an undivided one-third interest in lands, mortgaged 
his interest in 1867, the sale, on foreclosure of said mort- 
gage, conveyed said undivided one-third interest, and the 
purchaser became a tenant in common with the other heirs, 
though before such sale said heirs had divided the mort- 
gaged premises, and the mortgagor had taken a homestead 
in the part allotted him. /ézd. 

. Constitution of 1868, and Code, $2016, require that cash must 
be invested before finally exempted by the ordinary. An ex- 
emption of money is void as against a debt prior to 1877. 
Fones us. Ehrlisch, 546. 

. Judge or register grants an exemption in bankruptcy, it is as free 
from levy and sale as if set apart by ordinary, without 
further proceedings. Ross, adminzstrator, vs. Worsham, 
624. 

16. Homestead set apart by ordinary under constitution of 1868, 
and approved by bankrupt court, is subject to a judgment on 
contract made prior to said constitution and the bankrupt 
act. Déxon vs. Lawson et al., 661. 

. Written waiver, since the constitution of 1877 and the act of 


1878, good between parties, without setting it forth in 
pleadings, judgment or f. fa., and can be proved aléunde 
after judgment, whether judgment be general or special, or 
waiver be separate or in contract sued on. Fleméster vs. 
Phillips— Wedington vs. Florence, 676. 


HUSBAND AND WIFE. 


1. Verdict against wife on note signed by herself and husband, the 
uncontradicted evidence showing it to be for his debt, she 
receiving no benefit, illegal. Brent vs. Mount, 92. 

2. Marriage between persons of color in December, 1865, if illegal, 
which is not apparent, yet, if living together as man and 
wife at the date of the act of 1866, the marriage relation was 
thereby established and bigamy could be predicated thereon: 
Kirk vs. State, 159. 

3. Joint property sold by husband and wife, and former uses por- 
tion of purchase money, that act, without more, would 
not destroy their joint tenancy in land bought with the rest- 
Husband would be wife’s debtor for her share of the money 
used. Hathorn et al. vs. Maynard, 168. 

4. Alimony is granted in pending divorce suits, and where there 
is a voluntary separation, and where husband abandons wife. 
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In these latter cases equity may by decree compel husband 
to make provision for support of wife and children. Gray 
Bros. et al.vs. Gray, 19}. 

5. Voluntary marriage would not exempt married woman from the 
running of a prescription which began when she was a feme 
sole. Sparks vs. Roberts, 571. 

6. Married woman’s act of 1866, the constitution of 1868, and the 
act of 1872, enable married women to sue, and prescriptions 
previously suspended then began running againstthem. J/dzd. 

7. Sale to wife on her own credit, not binding on husband, though 
seller expected her to get money from husband to pay for 
them. Jforrzs vs. Root, 686. 


ILLEGALITY. 


1. Question settled by verdict cannot be raised by affidavit of ille- 
gality. Saulsbury, Respess & Co. vs. Blandys, 45. 

. Affidavit by widow, on ground that execution was levied on the 
homestead set apart to her husband, not demurrable because 
it failed to state that plaintiff in #7. fa. had not filed affidavit 
that his claim belonged to class of debts for which home- 
stead was liable. Buchananvs. Willingham, 30}. 

3. Levy of executions does not state as whose property seizure is 
made, no ground of illegality. M4/cKay vs. Edwards, 328. 

4. Levy on land, illegality thereto, based on falsity, of return of 
“no personal property to be found,” insufficient to allege that 
defendant liad personal property; it must be distinctly aver- 
red that defendant had same at date of levy, and that it was 
subject. /dzd. 

. Tax collector and sureties, illegality not the proper remedy to 
an execution issued by the comptroller-general against. 
Manning vs. Phillips et al., §48. 

6. Court, illegality can only be used as a remedy to an execution 
issued from. Jdzd. 


INDICTMENT. See Créminal Law, 25, 31. 


INDORSEMENT. 


1. Contract for payment to landlord by cotton and money for rent 
and provisions, indorsed by him, “I hereby transfer, assign 
and indorse,” made landlord an indorser for value, and liable 
without first showing insolvency of maker. Smzth vs. Brooks, 


50. 
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2. Plea that before debt became due, indorser notified holder to 
make money out of cotton then in tenant’s hands subject 
thereto, which he afterwards disposed of, and debt was lost, is 
demurrable, especially as county of principal’s residence was 
not stated in notice. Jdzd. 

3. Contract between indorser and payee of a note, distinct from that 
between payee and maker. Freeman, executor, vs. Bigham, 
580. 
INFANCY. 

1. Legal majority is 21 years of age. All persons, maie or female, 
younger are infants. Dent vs. Cock, goo. 

2. Indentures of apprenticeship, during minority, vest master with 
no greater right over female apprentice than parent has ; and 
on her reaching age of eighteen years are not void as in re- 
straint of marriage. /déd. 


INJUNCTION. 


1. Blacksmith shop, discretion of chancellor enjoining erection 
of, will not be controlled, where the circumstances, in his 
opinion, making it a nuisance, preponderate, though it may 
not be a nuisance fer se. Whitaker vs. Hudson, 43. 

. Deed of trust authorizing sale of estate on written consent of 
beneficiary, and trustee sells without such consent, ousting 
of purchaser not enjoined. SBerrden, trustee, et al. vs. 
Thomas, 61. 

. Trust estate solvent, court will not grant injunction, to enable 
itself to decree payment to the purchaser for improvements, 
the prayer being only for specific performance. Jdzd. 

. Refusal of injunction in this case proper. Georgéa Peniten- 
téary Co., No. 2, et al. vs. Nelms et al., 67. 

. “ Fast writ of error’ lies to grant or refusal of injunction, but 
not to decree dismissing bill on demurrer at chambers or in 
term. Shetbly et al. vs. Georgia Southern Railroad, 107. 


. Mortgagee alleging that a senior mortgagee held but an equitable 
mortgage, though in form an alsolute deed, and that by rea- 
son of usurious payments his debt was nearly paid, that 
he was about to sell to an innocent purchaser, etc; the 
evidence being conflicting, discretion not abused by grant 
of an injunction. Brumby, trustee, vs. Bell, 116. 


. Alimony, injunction granted as well against others co-operative 
with him as against husband, to prevent alienation of pro- 
perty to defeat. Gray Bros. vs. Gray, 193. 
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8. Ordinance levyirg tax on gross sales of cotton on commission by 
warehousemen, etc., conflicts with act of 1873, prohibiting 
municipal corporations from levying tax on cotton, or the 
sales thereof, and its enforcement was properly restrained by 
injunction. J/ayor and Council of Columbus vs. Flournoy 
& Epping et al., 231. 


. Affidavits conflicting, discretion granting injunction not con- 
trolled. Rahilly et al. vs. Horton; Sum. Mac. R. Co. vs. 
Bohler ,; Cottle et al. vs. Cottle et al.; Franke vs. Berkner et 
al., 702. 

. Sale under 7. fa. not enjoined to allow wife of defendant to 
contest with holder and transferee as to her right to an inter- 
est therein , court will order sheriff to retain enough of pro- 
ceeds toprotect her interest. Thomas vs. Wilkinson et al., 


405: 

. Libel, equity will enjoin publication of, and this principle 
applies to equitable rights arising under patent laws of the 
United States, legality of patent not being subject of inquiry, 
but only collateral to the relief sought. In this case refusal 
of injunction was no abuse of discretion. Be// & Co. vs. 


Singer Manufacturing Co., 452. 

. Temporary injunction of an execution pending suit is proper, 
where a perpetual injunction thereof on final decree would 
follow. McLendon vs. Turner, 577. 


Action at law not restrained where defenses can be fully set up 
therein. Concurrent jurisdiction of law and equity courts 
has been enlarged, and the court first taking will retain, ex- 
cept on good cause shown. JVortheastern R. R. Co. vs. Bar- 
rett et al., executors, Ool. 


14. Right-of-way, allegations that judgment ona writ ad guod dam- 
num had been rendered in complainant's favor against railroad 
company for property condemned as, the title thereto to vest 
in said company on payment of sum assessed, but establish- 
ing no special lien thereon; that pending these proceedings 
said company became insolvent and was sold under decree to 
defendant, who was using said land as a part of its right-of- 
way, and praying injunction of such use until payment of 
sum assessed, and general relief, is not demurrable. Com- 
mon law furnishes no remedy. Gammage vs. Georgia 
Southern R. R. Co., 674. 


15. Complainant being in laches, refusal of temporary injunction 
not interfered with, but chancellor directed to submit to the 
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jury whether defendant be not enjoined, if judgment not 
paid in a time to be by them fixed. Jdzd. 

16. Judgment at law on the draft itself in favor of one surety against 
another, the issue being was he a co-surety and liable for 
contribution at all, will not bar a bill to enjoin such judgment 
involving new issues and parties, filed by co-surety as such. 
Simmons vs. Camp, 67}. 


17. Pleadings vague and uncertain, no error in refusing an order 
nist. Ibid. 


INTEREST AND USURY. 


1. Decree binding all property, without reference to sale of partic- 
ular property and distribu'ion of the proceeds, has the same 
force as regards interest as judgment, when contesting for 
money. National Bank of Augusta vs. Heard, 189. 


. Decree providing for sale of certain property and division of 
proceeds according to certain fixed priorities, naming amounts 
to be paid to claimants, and there is not enough to pay prin- 
cipal and interest, interest will not be given to one to the 
exclusion of others. Net increase of property from which 
fund arose, in a receiver’s hands, would be divided propor- 
tionally. Zdzd. 

. Plea setting up right to recover usury on notes in suit, only 
authorizes recovery of that, although usury may have been 
paid on other notes between same parties. Haywood vs. 
Lewis, executor, 221. 

4. Note for $172.00, with twelve per cent interest, given in 1876, 
for a loan of $150.00, is usurious and works a forfeiture under 
act of 1875. Lanier vs. Cox etal., 265. 

. Forfeiture for usury under act of 1875 was only the interest and 
excess; the entire principal loaned could be recovered, and 
that, whether interest and usury were unpaid or had been 
paid, and were sued for or set off against a suit for the prin- 
cipal. ddd. 

. Interest due and payable by contract at fixed time, itself bears 
interest if not then paid. TZ7//man et al. vs. Morton, 386. 


7. Usury, plea of must set out amounts, dates, etc. /dzd. 


JUDGMENTS. 


1. Equitable defense requiring the introduction of new parties not 
concluded by judgment at law. Waters et al., ex'rs, vs. Per- 
Rins, 72. 
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. Verdict for the plaintiff for certain amount without mentioning 
defendant, it is against the defendants who were made par- 
ties to the case, and no others; and a decree against such de. 
fendants only follows the verdict.—Saulsbury, Respess & 
Co. vs. Blandys, 45. 


. Action for purchase money of land in 1865, to which defendant 
filed plea under relief act of 1868, and a verdict was ren- 
dered, “ for the plaintiff, the return of the land.” <A judgment 
was entered thereon in 1870, that plaintiff recover of de- 
fendant certain described land which the latter had bought of 
him. Such verdict and judgment are not void for uncer- 
tainty. McWelliams vs. Walthall et al., ex'rs, 109. 

. Order discharging defendant in trover, with bail process, on 
his own recognizance, is not such final judgment as author- 
izes a writ of error. Marks vs. Hertz, 1179. 

. Title to land bought by executor at his own sale being only 
voidable, land is subject to judgment rendered against him 
whilst he so held title. Thornton, ord’y, vs.Willis, trustee, 
184. 

. Fz. fa., none issued on judgment, or if issued no levy made, and 
to revive which no steps have been taken, cannot be revived 
after ten years. Sezbels vs. Hodges, 245. 


. Appeal cause, judgment in by court, without a verdict, is illegal, 
and where papers show this, sczre faczéas to revive same 
should be dismissed. dd. 


. Newly discovered evidence, though this court would not have 
opened judgment on account of, deeming party negligent, yet 
it will not control discretion of the court below so doing. 
Wakefield vs. Moore, sheriff, et al., 268. 

. Rule absolute against sheriff is not final and conclusive like judg- 
ment. It is the dealing of the court with its defaulting offi- 
cer, and can be renewed or annulled at the same or subse- 
quent term upon motion, on showing made tiat sheriff was 
not in contempt. Jdzd. 

. Division of lands by commissioners, on application of adminis- 
trator, and return made to the ordinary, share allotted to an 
heir is subject to judgment against him. That administrator 
never accepted the heir’s receipt for the land makes no differ- 
ence. DuBose, administrator,vs. Cleghorn, Herring & Co. 
et al., 302. 

. Follow judgment in favor of “R. P. Hooper and his wife 
for use of L. P. Hooper,” 7. fa. in favor of “ R. P. Hooper 
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and Louisa P. Hooper” does not. Shackleford vs. Hooper et 
ux., 766. 


. Decree accords with verdict. DeLazle vs. Denham, 482. 


. Law and evidence, judgment supported by. Dahlonega Gold 
Mining Co., vs. Purdy, 496. 


. Bankruptcy pleaded to a suit brought in Georgia on a judg- 
ment rendered in Tennessee, where it appeared that defend- 
ant was adjudged a bankrupt pending the suit in Tennessee, 
but failed to plead that fact or to ask a stay of suit therefor, 
and the judgment was rendered and he subsequently dis- 
charged; such decree barred a recovery. The Tennessee 
judgment was no new debt, but a security for the old, and of 
itself without force in Georgia. Anderson vs. Anderson, 518. 


. Ordinary, judgment by, against county treasurer and his sure- 
ties, for a deficit which he had failed to pay on demand, said 
ordinary having previously passed a judgment finding tkat 
said treasurer had abandoned his office and left the county, 
and declaring the office vacant and appointing a temporary 
successor, is a legal judgment. and the 7. fa. issued thereon 
should not be quashed on demurrer. ‘ones, ord'y, vs. Col- 
lier et al., 55}. 


. Process returnable to April term, 1873, of Twiggs superior 
court, was served fourteen days before said term, and the 
bench docket showed counsel marked and the following 
entries by the judge: “ Oct. adj., 1873, appearance term of 
term. April T., 1874. put toheel. Oct. T., 1874, judgment,” 
the judgment being by default, the defect in service was 
waived. Lowe, guardian, vs. Burkett, 564. 


. Makers and indorsers, action against, and judgment rendered 
against two, they only being served, it barred another suit as 
tothem, /udllington, for use, vs. Killen, administrator, et 


al., 575. 

. After-acquired property of bankrupt is not subject to a judg- 
ment rendered before bankruptcy, although not proven in 
bankrupt court. J/cLendon vs. Turner, 577. 

. Bonds feloniously taken and disposed of, prosecution of taker 
is not condition precedent to suit to recover them from a 
third person, and a judgment in such suit would conclude the 
question of such prosecution on a bill in equity based there- 
on. Merchants’ and Planters’ National Bank et al. vs. 
Trustees of Masonic Hall, 60}. 
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20. Contract made prior to the constitution of 1868 and the bank- 
rupt act, judgment on, homesteads set apart under both is 
subject thereto, Dzxon vs. Lawson et al., 661. 


. Deed to land or a bill of sale to personalty, given to secure 
debt, passes title and protects the property against all liens 
thereafter created, and this, whether wife’s consent was ob- 
tained or conveyance recorded. Cecz/ &* Thrasher vs. Ga- 
zan, 689. 

. Commissioners of Whitfield county cannot, under act of 1872, 
render a judgment except as to roads; if they had judicial 
power as to claims against the county, refusal to pay unac- 
companied by judgment as to correctness or incorrectness, 
would not be conclusive. Cox vs. Commissioners of Whit- 
field County, 741. 


Lien of judgment against vendor of property derived from one 
who bought at sheriff’s sale under a #. fa. against an original 
vendor, who had outstanding a bond for title on which part of 
the purchase money had been paid, though he had acquired 
such title under an agreement with the holders of such bond, 
the title being in him by actual purchase, was subject thereto. 
Lanier vs. Brooker, 761. 


. Original holders of said bond for title had no interest in the 
land which they could convey to the purchaser at the sheriff's 
sale against their vendor, or to those substituted for him, and 
therefore were not protected by the act of 1871 and 1872. 
Tbid. 


JURISDICTION. 


1. Mortgage on personalty must be foreclosed in the county 
where mortgagor resides, if in the state, and this should ap- 
pear by the record. Rzch vs. Colquitt, governor, 11}. 


2. Bill filed against corporation, two non-residents and their attor- 
ney, praying delivery of stock certificate owned by the non- 
residents and in the hands of attorney, and enjoining corpo- 
rations from paying dividends, and praying issue of new cer- 
tificate, superior court of county of corporation had jurisdic - 
tion, though the attorney lived elsewhere. Moses vs. Wat- 
son, 196. 

3. Justice of district of defendant’s residence being disqualified, suit 
was brought and tried on merits before justice of another dis- 
trict, without objection, judgment for plaintiff was valid. 
Dozier vs. Allen, 255. 
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. Wife filed a bill in Crawford superior court against her husband, 
living in Crawford county, her guardian, living in Upson 
county, praying relief only against the guardian, said court 
had no jurisdiction. Davzs vs. McMichael et al., 395. 


. Ordinary, courts of have general jurisdiction of granting or re- 
vocation of letters of administration, and the judgment grant- 
ing letters cannot be collaterally attacked on ground of non- 
residence of decedent in county, especially where it recites 
that deceased was of said county. The attack must be made 
directly in the court where it was rendered. Zant et a/. vs. 
Wigfall, 412. 

. Homestead set apart to bankrupt without objection, bank- 
rupt court loses all jurisdiction over it, and claims superior 
to the exemption should be enforced in court having jurisdic- 
tion, and not against the assignee by petition to the bankrupt 
court. Phillips vs. Bass et al., 427. 

. Foreign corporation contracts with machinist out of state for 
work to be done on property located here, courts of this 
state may enforce his lien on such property. The case of 
Bawknight vs. Liv. & Lon. & G. Ins. Co., 55 Ga., 194, dis- 
tinguished. Dahlonega Gold Mining Co. vs. Purdy, 496. 


. Ordinary has jurisdiction to pass order finding that county treas- 
urer has left the county, abandoned his office, declaring the 
same vacant, temporarily filling it, and to enter judgment 
against said treasurer and his sureties for a deficit. ones, 
ordinary, vs. Colléer et al., 553. : 


. Justice court held in 1872, at the time named in the summons, 
to try demand for more than fifty dollars, summons being 
returnable in less than twenty days, is without jurisdiction. 
Such defect cannot be waived by agreement, and evidence 
thereof is inadmissible. Zhurston et ux. vs. Wilkerson, 557, 


. Action against two makers of note barred by former recov- 
ery, their residence could not give the superior court of their 
county jurisdiction of a subsequent suit against all the makers 
and indorsers. /udlington, for use, vs. Killen, adm'’r, et al. 


575+ 
. Chancellor at chambers has jurisdiction to order sale of part of 
trust estate to pay debt which was an incumbrance on whole 
estate, ces/uz gue trust assenting, and all parties having no- 
tice and being represented. /verson, trustee, et al, vs. Sauls- 
bury, trustee, et al., 724. 

See Mortgage, 2, New Tréal, 1. 
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JURY. 
1. Impeach their verdict, jurors cannot. Smith, governor, vs, 
Banks et al., 26. 

. Voir dire, jurors put on, can be asked only the statutory ques- 
tions. If further investigation is desired, they should be put 
upon the court as atrior. Yohnson vs. State, 94. 

. Case on trial was discussed near jury, it appearing that they 
heard nothing that could have influenced verdict, no ground 
for new trial. Brown vs. State, 732. 

. Plaintiff's counsel remarked in public place that he had been 
down several times about these cases, and hoped to get 
through with them, and juror, without his knowledge, heard 
remark, no ground for new trial. Rockdale Paper Mills vs. 
Stevens, 380. 

. Practice of administering oath to twelve jurors at once, prelimi- 
nary to examination on vozre dire, commended. Roderts 
us. State, 430. 

. Swear jurors in chief until full panel is obtained, failure to is not 
error. did. 

. Statutory questions, juror not understanding, court may explain, 
and if he then answer differently, qualifying himself, it is no 
ground for new trial. Dumas vs. State, 472. 

. Talesman summoned cannot be struck for cause, because they 
form a part of an array of jurors to which a challenge has 
been sustained in same case. If the second panel was ille- 
gally summoned, array should have been again challenged. 
Tbid. 

. Special jury for the trial of appeals from justice courts, is to be 
taken from the panel of traverse jurors, not from the grand 
jury. Cronan vs. Roberts & Co., 678. 


. Although a juror appear competent when put on vozr dre and 
sworn in chief, still he can be proved incompetent, and re- 
jected. Wesley vs. State, 731. 


JUSTICE COURTS. 


1. Residence of defendant, justice of district of being disqualified, 
suit was brought and tried on merits before justice of another 
district, without objection; judgment for plaintiff was valid. 
Dozier vs. Allen, 255. 

2. Constitution of 1877 requires that justices and notaries must 
hold court at same time and place in their respective dis- 
tricts. Zarpley vs. Corput, 257. 

Vv 65—53 
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. Two suits by same plaintiff against same defendant brought to 
same term of justice court, same or no defense being to both, 
and aggregate amount within justice court’s jurisdiction ; 
should be consolidated on motion. /dzd. 

. Constable’s election, justice of the peace not a candidate at 
same election must be one of the managers. Such officer 
acting only part of day, renders election illegal. Frank- 
lin vs. Kaufman et al., 260. 

. Constable, failure to elect, or if elect fails to qualify, there is 
vacancy, and magistrate should appoint. /ézd. 

. Continuance not granted to party in justice court for sickness 
of material witness, for whom no subpoena had been issued, 
and whom the justice had seen shortly before court appa- 
rently well. Azvers vs. Hood, 302. 

. Appeal to a jury in the justice court dismissed on trial, party 
cannot have cer¢zorar? to the original judgment, even though 
the application be made within three months from its rendi- 
tion. J/¢ller vs. Hensley, 550. 

. Jurisdiction, justice court held to try a demand over fifty dollars, 
on a summons issued and made returnable in 1872, less than 
twenty days, was without. An agreement to waive did not 
cure such a defect, nor was evidence to show such an agree- 
ment admissible. 7hurston et ux. vs. Wilkerson, 557. 

. Admission of writing in evidence by justice with remark that he 
thought it was worth but little, but that the jury being judges 
of the law and evidence, he would leave it to them, is good 
ground for certéorarz. West vs. Black, 647. 

. Constitution of 1877 requires that justice courts be held at fixed 
times and places; distress warrant made returnable to next 
term of justice court, without specifying day on which it is 
held, sufficient. J/cCray vs. Samuel, 730. 


LANDLORD AND TENANT. 


1. Term enjoyed by tenant without interruption, or being required 
to attorn to another, he cannot recover rents paid to his land- 
lord, though the land be afterwards recovered from such 
landlord by ejectment or voluntary surrender. Dw¢ne// vs. 
Brown, 438. 

2 Emblements, tenant at will or his legal representatives, whether 
death of tenant or notice terminates tenancy, is entitled to. 
Morgan vs. Morgan, 49}. 

3. Land rented from another, although he may not own it, relation 
of landlord and tenant, and liability to pay rent, exists. Zdzd. 
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4. Demand for payment is necessary as a condition precedent to 
enforcement of landlord’s lien on crops, but not his genera 
lien on tenant’s property by distress warrant. J/cCray vs. 
Samuel, 739. 

5. Two demands for rent due for consecutive years, the amounts 
being liquidated, landlord may or may not, at his option, 
unite the same in one distress warrant. /dzd. 

See Evidence, 37. 


LAWS. 


1. Code, §2791, gives minor children a right of action for the hom- 
icide of their mother, and does not restrict their right to the 
homicide of the father. A/¢lanta & West Potnt Railroad 
us. Venable, next friend, 55. 

. Legislature cannot by resolution change the obligation of a con- 
tract made under a previous act ; but such resolution, instruct- 
ing an official as to his duties under contract, is evidence of the 
legislative intent in passing act. Georgta Penttentiary Co 
No. 2 et al. vs. Nelms et al., 67. 

. Convict-lease act of 1876, Marietta and North Georgia Railroad 
had aright paramount to that of the lessees to the services 
of 250 convicts on complying with the conditions precedent. 
litd. 

. Donation or gratuity, act of the general assembly furnishing cer- 
tain convicts to a railroad to work free of charge, said road 
to give bond to entirely provide for them and their safe keep- 
ing, is not such, within the meaning of the constitution, as 
requires that such act should be passed by two-thirds major- 
ity of both branches of general assembly, and the ayes and 
nays entered on the journal. Georgta Penitentiary Co. No. 
2 ct al.vs. Nelms, principal keeper, et al., 499. 


LEVY AND SALE. 


1. Sheriff sells and purchaser buys according to the process and 
levy thereunder. vost vs. Render, 15. 

2. Sale under levy on land as property of defendant in /. /a., car- 
ries with it the growing crop, and sheriff cannot limit by an- 
nouncement that current year’s rent is reserved. Jdzd. 

.3. Tax fi. fa. for less than $100.00 levied on land, without an 
entry of “no personalty” thereon, valid. Plant vs. Ezch- 
berg, 64. 
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. Illegal levy, time land is held under, cannot be tacked to subse- 
quent levy to prevent the four years’ bar of the statute of 
limitations in favor of a purchaser without notice, although 
he had been a claimant under both levies. The Code omits 
the word “peaceable,” qualifying the possession, and land 
must be seized by a legal levy before the bar of the statute will 
attach. Zimmer vs. Dansby, 89. 


. Entry on 7. fa., describing the property as a house and lot in a 
certain town, county and state, formerly owned by one per- 
son, wherein a certain man then (at date of levy) resides, and 
as having been attached as the property of another person, is 
sufficiently certain. Longworthy vs. Featherston, 165. 


. Court-house burned, and no other substituted therefor, but 
‘court held at place which is used during rest of year for 
other purposes, and the clerk’s office at another, sheriff's 
sale on the site of the burnt court-house, or adjourned there- 
from for cause to place in full sight, valid. zd. 


. Title to land bought by executor at his own sale, being cnly 
voidable, land is subject to judgment rendered against him. 
Thornton, ordinary, vs. Wellis, trustee, 784. 


. Description in levy, ‘On nine hundred acres of land, as the prop- 
erty of James B. Hart, one of the defendants, said property 
being situated and in the vicinity of Union Point, Greene 
county, Ga.,” if objected to before sale, would be insufficient ; 
after sale, and purchaser’s rights have intervened, sufficiency 
should be left to jury. W7liams & Co. vs. Hart, 201. 


. Sheriff should state in levy who is in possession, and his entry is 
evidence thereof, but is not, of who died in possession. Such 
last entry not relieve plaintiff in 7. fa. of onus. bid. 

. Claim interposed, new levy made without an order withdrawing 
fi. fa. from claim papers illegal. That first levy is illegal 
does not aid second. Sate vs. Feter, 256. 

. Affidavit of illegality by widow on ground that execution was 
levied on homestead set apart to her husband, not demurra- 
ble because it failed to state that plaintiff in 7. fa. had not 
filed affidavit that his claim belonged to class of debts for 
which homestead was liable. Buchanan vs.Willingham, 303. 


. Execution against sole defendant, levy need not state whose 
property is seized. McCoy vs. Edwards, 328. 

. Cotton in field not matured is not subject to levy and sale, and 
purchaser of it in its then condition from defendant in 7. fa. 
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gets a good title as against an older judgment against his 
vendor. Scolley vs. Pollock, 239. 

. “ Levied this 7. fa. on 126 acres of land as the property of M. 
‘O. Elder” too uncertain. Osburn vs. Elder, 360. 


. Mere fact that large amount of property was sold for taxes at 
much less than value, will not raise presumption that levy 
was excessive and sale void. Shackleford vs. Hooper et ux., 
700. 

. Dismissed, levy may be without leave of court, after claim or 
other issue pending thereon, and a subsequent levy is good. 
Ayers us. Lamb, 627. 

. Levy on all “the crops on the Ball place” is specific enough to 
prevent its dismissal, especially at the instance of a claimant. 
Crine vs. Tifts & Co., 644. 

. Discrepancy between attachment and levy as to whose posses- 
sion property was in, immaterial after replevy. Cooper, adm'r, 
et al. vs. Lockett, 702. 


LIBEL. 


1. Equity will enjoin the publication and circulation of a libel, and 


this principle applies to equitable rights arising under the 
patent laws of the United States, the legality of the patent 
not being the subject of inquiry but only collateral to the re- 
lief sought. Bell & Co. vs. Singer Manufacturing Co., 


452. 


LIENS. 


1. Laborer’s lien against real estate must be foreclosed as provided 
in §1980 of the Code, and the pleadings, verdict, judgment 
and execution must set forth the lien and the premises on 
which it is claimed. Snow vs. Council, 723. 


2. Contest between a /. fa. issued on a judgment founded on a 
note given “for purchase money”’ of certain real estate, and 
a younger fi. fa. founded on a judgment against the specific. 
property, it is competent to show that note was given for 
such purchase money, and if shown the older 7. fa. will take 
the fund raised from sale of said property. Ad//en et al. vs. 
Sharp, guardian, 417. 


3. Execution for balance of purchase money due for property held 
under bond, in contest with junior 7. fa. over proceeds of sale 
of property, deed having been filed, has superior lien. dzd. 
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. Contractor's lien, suit on must be brought within twelve months 
from date of record. Filing of declaration, nut followed by 
proper service on defendant, is not commencement of suit. 
Cherry, for use, vs. The North & South R. R., 633. 

. Contractor’s lien on railroad which has been seized by governor, 
failure tosue within twelve months .rom record destroys lien. 
Such seizure did not abrogate its obligations to others. /dzd. 


6. Deed to land, or a bill of sale to personalty, given to secure a 
debt passes title and protects the property against all liens 
thereafter created, and this, whether wife’s consent was ob- 
tained or conveyance recorded. Cect/ &* Thrasher vs. Gazan 
689. 

Demand for payment is necessary as a condition precedent to 
enforcement of landlord’s special lien on crops, but not of his 
general lien on tenant's property by distress warrant. J/cCray 
vs. Samuel, 739. 


LIMITATIONS, STATUTE OF. 


1. Action on note pending in 1868 in county court, when they 
were abolished, the papers lost and never re-esiablished, 
and it was never transferred to the superior court; in 1875 it 
was compromised by a part payinent, and a parol promise to 
pay the baiance of said compromise; the suit in the county 
court being virtually abandoned in 1868, the statute of limita- 
tions began to run, and more than six years having elapsed 
before the compromise, such original claim was barred, and 
said parol promise could not revive it. .Wosely etal. vs. Fen- 
kins, guardian, 49. 

Illegal levy, time land is held under cannot be tacked to subse- 
quent levy to prevent four years’ bar of the statute of limitations 
in favor of purchaser without notice, although he had been 
« claimant under both levies. The Code omitting the word 
‘ peaceable” qualifying the possession, a legal levy made be- 
fore the bar of the statute attachesis essential. Z¢mmer vs. 
Dansby, So. 


Sctre facéas barred, where ten years elapsed from date of judg- 
ment, no /. fa. having issued, if issued, no levy being made, 
and no step taken to revive same. Sezbels vs. Hodges, 245. 


. Guardian invested wards’ funds in Confederate bonds in 1864, 
without an order of court, wards’ cause of action accrued 
then, and a suit thereon brought in 1870, over nine months 
and sixteen days after removal of disabilities of infancy, etc., 
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was barred by the act of 1869. Munroe et al. vs. Phillips, 
adm’ x, 390. 

5. Will provided a life-estate in all the property for the widow, at 
her death remainders in certain land, and a distribution of the 
personalty in the manner and between the persons therein 
specified, the negroes to be parceled out as equally as possi- 
ble, differences in value of lots to be made up in money, and 
the executor in 1857 returned cash on hands left at testator’s 
death, but never paid it over, and died in 1866, his estate re- 
maining unrepresented until 1876, and the widow died in 
1877, a suit brought in 1879 by the administrator de bonds non 
of original testor, was barred by the act of 1869; the will did 
not intend that said cash should be retained to equalize divis- 
ion on death of widow, but that that should be done by inter- 
payments between legatees, and the cause of action accrued 
when the executor retains funds for future equalization. Szm- 
merlin et al., adm'r, vs. Dorsett, adm’r, 397. 

6. Attorney to collect note from principal was himself second in- 
dorser ; the statute ran as to him from time when the debt was 
non-collectible from principal, and the attorney’s liability was 
apparent to the client. /reeman, ex’r, vs. Bigham, 58o. 


7. Proof showing that plaintiff, having ceased selling defendant 
goods, then sells and charges to wife, such sale will not 
bring husband's account which has stood for more than four 
years, within statute of limitations. AZorrzs vs. Root, 686. 


8. Open accounts are barred in four years from time right of action 
accrues. Accounts between merchant and merchant, con- 
cerning the trade, and mutual accounts, are exceptions to 
rule. /d¢d. 


See Homestead, 9; Liens, 4, §. 
LIS PENDENS. See £gutéty, 23. 


LOST PAPERS. 

1. Copy of lost amendmert filed ata previous term, may be estab- 
lished at the trial in the absence of an entry on the bench 
docket, or an order on the minutes allowing same, and on 
other evidence than that upon the records of tle court, 
Strange, adm'r, vs. Barrow et al., ex'rs, 23. 


MANDAMUS. 


1. Supreme court will not grant mandamus to compel signing and 
certifying of a second bill of exceptions, unless such second 
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bill makes an extraordinary case as specified in Code, §3721 
to-wit: a case not ordinarily occurring in human affairs. 
Cox, relator, vs. Hillyer, Fudge, 57. 


2. Mandamus may be proper remedy to compel county commis- 
sioners to pay an established debt, but is not the proper mode 
of establishing an unliquidated demand. Cox vs. Commis- 
stoners of Whitfield Co., 741. 


MARRIED WOMEN, See Husband and Wefe. 
MASTER AND SERVANT. See Contracts, 23, 34, 35. 
MINOR. Sce Estoppel, 4; Infancy, 1,2, Prescription, 3. 
MISTAKE. See Zguzty, 7. 


MORTGAGE. 


1. Partnership name, mortgage made in, to secure partnership note, 
if signed by all the members individually, is a conveyance 
both from the partnership and its members individually, and 
may be enforced against one, more or all of them; if, how- 
ever, it be made and signed in partnership name, but only by 
one partner, unless such act be expressly authorized or rati- 
ticd subsequently by the co-partners, it binds only his own 
interest in the property. Printup Bros. vs. Turner, 71. 

. Personalty, mortgage on, must be foreclosed in the county where 
the mortgagor resides, if in the state, and this should appear 
by the record. Rich vs. Colquitt, governor, 11}. 

. Personalty, execution based on mortgage improperly foreclosed, 
claiming proceeds of sale of part of personalty under another 
fi. fa., new foreclosure, or an amendment of the original pro- 
ceeding therefor by inserting allegation of jurisdiction, would 
leave mortgage without a 7. fa. when the property was sold, 
and prevent execution from taking fund. /ézd. 

. Absolute deed from debtor to creditor to the land, or payment 
of a given sum at a certain time, which agreement is can- 
celed and renewed from year to year, does not constitute a 
mortgage which can be foreclosed at law, but resort must be 
had to equity. Bateman et ux. vs. Archer, 271. 


. Power of sale on default, does not survive the mortgage and 
take precedence of dower, year’s support, expenses of admin- 
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strator, trust debts, etc. Lathrop & Co. vs. Brown, execu- 
tor, 712. 

6. That part of money was used to purchase property mortgaged 
to secure it makes no difference, there being no agreement as 
to it. d¢d. 

7. Equitable plea to ejectment brought under deed, and it is decreed 
to be a mortgage, it is a lien from its date, and a junior deed 
is subject thereto. Carter, administrator, vs. Monroe et al. 
J54?. 

8. Description of mortgaged property in mortgages executed in 
1879, as follows, “as an advance on my crops of cotton, corn, 
etc., growing and to be grown in the year 1879, the same 
being now planted, to enable me to make my said crops, and 
I do hereby give them a mortgage upon all of my said crops 
to take effect as soon as my crops are planted,” nearly all of 
said crops being then planted, sufficient. Crzne vs. 7z/ts 
& Co., 644. 

See /njunction 6. 


MUNICIPAL CORPORATION. See Corporations ; Trusts, 3, 4. 


NEGLIGENCE. 

1. Statute makes certain act bearing ma‘erially on case imperative 
on the defendant’s agents, court may instruct jury that dili- 
gence required such act. Atlanta and West Point Railroad 
vs. Wyly, 120. 

. Contributory negligence, and apportionment of damages, doc- 
trine of. /d¢d. 

. Railroad train, cow killed by, negligence is presumed, and in ab- 
sence of sufficient evidence to rebut, verdict for plaintiff right. 
Western & Atlantic Railroad vs. Steadly 26}. 


. Collaterals in shape of notes, or like evidences of debt, diligence 
in collection must be shown. If stock, diligence does not 
require it to be sold on default of debtor, and subsequent 
depreciation will not relieve debtor, he not having demanded 
sale. Colguitt S> Baggs vs. Stultz, 305. 


. That new stock was issued to creditor makes no difference, it 
being still held as collateral. /dzd. 


. Train which has temporarily stopped before reaching regular 
depot, boarded by one in szarch of wife and child, passen- 
gers thereon, who steps off said train into a culvert unseen 
by him because of darkness, and is seriously injured, railroad 
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is not liable, even though the lights in some of cars were 
blown out by drunken passengers. The injuries might have 
been avoided by ordinary care. Sézles vs. Atlanta &» West 
Point Ratlroad, 370. 

Disregard by railroad of the requirements of the law as to cross- 
ings may be considered by jury in determining whether or 
not an accident, occurring just beyond crossing, was occa- 
sioned by negligence of railroad employés. Western and 
Atlantic Ratlroad vs. Funes, 6371. 


: 2B 


See Razlroads, 72. 


NEW TRIAL. 


1. Vacation, motion cannot be heard in, except by order passed in 
term time and only at the time and place named therein, un- 
less hearing is continued on showing then and there made. 
Walker vs. Banks et al., 20. 


2. Evidence sufficient to sustain verdict, new trial refused. Svzzth, 
governor, vs. Banks et al., 26; Wallis et al. vs. Foster, trus- 
tee, 82; Phillips vs. Lindsey, 139; Rush, adm'r, vs. Ross, 
adm'r, 144; Ludden & Bates vs. Morrow, 232; Lyon et al. 
vs. aray, adm’r, et al., 303; Ransom & Co. vs. Roberts; Esk- 


ridge vs. Barrow, 304; Newmanvs. Reagan, 512; Crawford 
us. Fones, 523; Einstein, Eckman & Co. vs. Butler, 561; 
Freeman, executor, vs. Bigham, 5So0; Ladd vs. McDonald, 
665. 

. Second motion for new trial can only be entertained after the 
refusal of the first has been affirmed by the supreme court, 
when it presents such “an extraordinary motion or case”’ as 
is specified in Code, $3721. Such “motion or case” is one 
that does not ordinarily occur in human transactions. Coz, 
relator, vs. Hillyer, Fudge, 57. 

Discretion of judge in the first grant of a new trial not controlled 
unless some principle of law is misconstrued or misapplied 
in making such grant. Plant vs. Etchberg, 64. 

. Charge was a fair exposition of the law, and the verdict not 
unsupported by evidence, new trial refused. Yohnson vs. 
State, 04. 

. Trial term of a criminal case order allowing time to perfect 
motion for new trial allowed, and said case is called at 
the next term, and the grounds of said motion have not yet 
been approved, a dismissal is proper. A’oss vs. State, 127. 


7, Evidence indicates defendant to be over fourteen years old, and 
shows his capacity to distinguish between right and wrong, 





also bad character and temper, refusal of new trial sus- 
tained. Paul vs. State, 147. 

. Charge, verdict contrary to, new trial granted. Thornton, or- 
dinary, vs. Willis, trustee, 184; Fordan vs. Fordan, 351. 

. Evidence rejected could not change result, its rejection is no 
cause for new trial. Danzel vs. State, 799. 

. Case not having been fairly submitted on the question of fraud, 
new trial ordered. W27d/iams & Co. vs. Hart, 207. 

. Entry of judge on a brief of evidence, that he recollected cer- 
tain portions of it as correct, but that from lapse of time ve- 
fore presented he was unable to state whether or not it was 
a correct brief, is not sufficient approval. B-own, adm'r, vs. 
Groover, Stubbs & Co., 238. 

. Inability of judge to approve brief of evidence caused by laches 
of movant, motion for new trial will be dismissed. /dzd. 

. Newly discovered evidence, though this court would not have 
opened judgment on account of, deeming party negligent, 
yet it will not control discretion of court below so doing. 
Wakefield vs. Movre, sheriff, et al., 268. 

. Newly discovered evidence impeaching state’s witness no ground 
for new trial. Shelton vs. State, 3703. 

. Juror, the son of first cousin of successful party to suit, rela- 
tionship not being discovered until after verdict, ground of 
new trial. AZoody vs. Griffin, 304. 

. Questions in case not fully submitted and passed on, new trial 
granted. Howard vs. Tucker et al., 323. 

, Judge having a discretion refuses continuance, holding that he 
is bound by an inflexible rule of law, decision will be more 
read.ly reversed. Brooks vs. State, 230. 

. Discussion of case on trial near jury, it appearing that they 
heard nothing that could have influenced verdict, no ground 
for new trial. Brown vs. State, 332. 

. Charge on the whole correct, new trial refused although minor 
inaccuracies exist. /dzd. 

. Grounds of motion for new trial should be made correct in them- 
selves before granting rule #z'sz, without reference to general 
charge. ddd. 

. Testimony derived from witness, also a party, by his refreshing 
his memory after trial from books accessible before, is not 
newly discovered, and is no ground for new trial. Rzchards 
vs. Hunt, Rankin & Lamar, 342. 
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. Non-suit improperly denied, necessary proof to make out case 
afterwards made, error no ground for new trial. Rockdale 
Paper Mills vs. Stevens, 380. 


. Juror heard remark of plaintiff's counsel, without his knowledge, 
that he had been down several times about these cases, and 
hoped to get through with them, no ground for new trial. 
lbid. 


. Verdict too large ordered written off, or new trial granted. Jézd. 


. Verdict not contrary to evidence, new trial refused, although 
solicitor-general stated that he thought its grant would ad- 
vance ends of justice. Stodghill vs. State, 422. 


. Decree had against one of two defendants for money, and that 
certain mortgages held by the other against complainant be 
as to him satisfied, and the defendant against whom money 
decree is had moves for, and obtains a new trial, the other 
defendant not joining in or filing a motion, the grant 
of new trial as to the one did not affect the decree as to the 
other, and said mortgages will not take funds arising from 
property which they covered as against a junior judgment 
against the mortgagor, MW#7llingham vs. Field, 440. 

. Verdict right, although charge partly wrong, new trial refused. 
DeLaigle vs. Denham, 482. 

. Counsel in argument travel outside of case, the court’s atten- 
tion not being called thereto during trial, no ground for new 
trial. Young vs. State, 525. 

. Refusal to charge request which, if correctly given, could not 
have affected the verdict, no ground of new trial. Caréer, 
adm’r, us. Monroe et al., 542. 

. Motion for new trial set for hearing during a certain session of 
court, and being heard then, the court can hold up its deci- 
sion to consider case, without an order for that purpose. 
Powell vs. State, 707. 


NON-SUIT. 


1. Evidence introduced by plaintiff sufficient to sustain verdict, 
non-suit should not be granted. Burnam vs. Mc Vaughn, 
Sor use, 309. 

2. Although non-suit be improperly denied, necessary proof to 
make out case afterwards made, error no ground for new 
trial. Rockdale Paper Mills vs. Stevens, 780. 
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3. Action on account not transferrable by parol, in name of original 
owner for use, that the usees could not sue in their own 
names is no ground for non-suit. Defendant cannot be hurt 
by the addition of usees. Cross vs. Fohnson, for use, 717. 


NOTICE. 


1. Vendee from vendor with apparently absolute title, protected 
from a trust sought to be set up if he shows that he had no 
notice that trust funds went into property. That he had 
knowledge that vendor had mingled trust funds with his own 
insufficient. Onxus of identifying trust property is not on 
purchaser, if innocent. Hathorn et al. vs. Maynard, 168. 

2. Partners may dissolve by consent, but to relieve retiring partner 
from future liability, actual notice of dissolution must be 
given to persons who have dealt, and continue to deal, with 
firm on the faith of his membership therein, especially when 
firm’s name is unchanged, notice by publication, especially 
in a paper not circulating in vicinity of residence of such per- 
son, without more, is not sufficient. Azchards vs. Butler & 
Carroll, 593. 


3. Purchaser from trustee had notice of trust, but also that his 
grantor held the claim which bound the trust estate, and re- 
ceived trustee’s deed under an order of chancellor, convey- 
ing portion of trust estate, he would stand on the same foot- 
ing as a purchaser without notice. Jverson. trustee, et al. vs. 
Saulsbury, trustee, et al., 724. 


See Evidence, 38; Tétle 5, 


NUISANCE. See /ujunction, 1. 
OFFICERS. See Sherif, 3. 
ORDINARY. See Furisdiction, 5, 8. 
PARENT AND CHILD. See Actézons, 7. 


PARTNERSHIP. 


1. Deed to land made to partners in the firm name, they hold as 
tenants incommon. Printup, Bros. & Co. vs. Turner, 71. 


2. Partnership in the firm name make promissory note and secure 
it by mortgage on such land, using the firm name in the 
mortgage, but each partner signing the same is a convey- 
ance from the firm and also from its members individu- 
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ally, and may be foreclosed against one, more or all of 
them. /déd. 

. One partner cannot, by deed or mortgage, convey partnership 
lind, though conveying in partnership name and to secure a 
legitimate partnership debt, without the authority or subse- 
quent ratification of his copartners. Such instrument con- 
veys his individual interest and if a mortgage, can be fore- 
closed astoit. ddd. 

. Action against copartners, or survivors of a partnership, all 
members need not be declared against nor need process be 
prayed against them, and a return of nom est inventus made 
as to those not served, in order to bind their interest in the 
partnership assets ; in either case the judgment binds those 
served individually and all the partnership property. Jdzd. 


. Firm name continued with consent of retiring partner, creditor 
dealing with firm after change, with no notice, on faith of the 
old partner, though he may not credit them until after change, 
retiring partner is bound to him and estopped from denying 
partnership. Réchards vs. Hunt, Rankin & Lamar, 742. 


. Retiring partner, to relieve from future liability actual notice of 
dissolution must be given to persons who have dealt, and 
continue to deal, with firm on the faith of his membership 
therein. Notice by publication, especially in a paper not 
circulating in vicinity of residence of such person, without 
more, is not sufficient. Richards vs. Butler & Carroll, 593. 


. Net profits to be divided, and no agreement as to losses, con- 
stituted partnership before Code. Huguley vs. Morris & 
Tumlin, 666. 


PATENT-RIGHTS. Sce Lzdel, 7. 
PENITENTIARY. See /ujunction, 4. 


PLEADINGS. 


1. Breach of covenant, recovery sought on omitted agreement ; 
omission by fraud, accident or mistake, and that one or both 
parties intended insertion, must be alleged. Porter G& Mum- 
ford vs. Gorman, II. 


2. General or special demurrer to a bill in equity should be filed 
and disposed of at the first term. If an amendment is made, 
a demurrer may be filed to the newcase then made. Barnett 
et al. vs. People's Bank of Newnan, 51. 
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3. Husband and wife both sued, and the wife appears and pleads, 
a plea filed by her husband for her will be stricken, it not ap- 
pearing that she resides out of the county. Brent vs. Mount, 92. 

. Assault with intent to murder one and homicide of another, com- 
mitted at same time and place, an acquittal of defendant of 
the homicide will not be good plea in bar on the trial for the 
assault; certainly not where the killing and the assault oc- 
curred at different places. Yohnson vs. State, og. 

. Maker of note agreed not to plead failure of consideration unless 
he should give written notice to holder by July Ist, such plea, 
in a suit after that date, should allege such notice, or it will 
be demurrable. Chapman vs. Skellie, 124. 

6. Such plea, not being sworn to, is demurrable. /dzd. 

7. Purchase money of land, notes for sued on; plea that land was 
bought by plaintiff, an administrator, at his own sale; that 
defendant knew that fact, but not its legal effect, when he 
bought, nor that his vendor had not paid for the land or set- 
t.ed with the heirs, nor that he is insolvent; that defendant 
has paid part, and will pay rest of purchase money, if heirs 
will confirm sale, or he will give up land ; it not appearing that 
administrator’s securities are insolvent, or that defendant has 
been or ever will be disturbed in his enjoyment of land, plea 
demurrable. Hancock vs. Cloud, 209. 

8. County, declaration against for any claim, whether founded on 

contract or tort, must aver that same had been presented 

to the ordinary for auditing within twelve months from time 

it accrued. Maddox vs. County of Randolph, 216. 


Usury, plea setting up right to on notes in suit, only authorizes 
recovery of that, although usury may have been paid on 
other notes between same parties, and charge of court should 
so restrict claim. Haywood vs.. Lew?s, ex’r, 221. 

10. Tort for which damages are claimed felonious, plaintiff must 
allege and prove prosecution before or at the time of com- 
mencing suit, or concurrent therewith, which means Jendente 
‘tte, or a valid excuse for the failure to prosecute. Western 
and Atlantic Railroad vs. Sawtell, 235. 

11. Demurrer to pleadings, court looks alone to law arising thereon, 

without considering matter aléunde. Setbels vs. Hodges, 245. 


12. Remaindermen sued the administratrix of life-tenant, alleging 
his receipt of life estate in money, his death, and her refusal 
to pay, and the evidence sustained the allegations, non-suit 
properly refused. PAzllips, adm’x, vs. Crews et al., 274. 


wn 
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Contract and intention of both parties was to simply transfer 
contract, and not to bind landlord as indorser, and asking 
reformation, but not alleging fraud, accident or mistake in 
using “indorse,” plea demurrable. Swzth vs. Brooks, 356. 

14. Set-off, plea of, should plainly set forth plaintiff's liability ; aver- 

ment that said liability is for money “ placed in his hands” 

on certain day, insufficient. 77//man, et al. vs. Morton, 386. 


15. Amendment stating that sum claimed was paid by defendant on 
a note, not knowing it to be without consideration, does not 
aid plea. It should show the want of consideration and de- 
fendant’s ignorance. Jdzd. 


16. Usury, plea of must set out its amount, date, etc. dd. 

17. Money rule, parties to claim individually, and the proof shows 
that whatever rights they have arise in representative capaci- 
ties, the pleadings should conform to the proof before the 
same is awarded to either. J/organ vs. Morgan, 493. 


= 
co 


. Account not transferable by parol, suit brought on in name of 
original owner for use ; that the usees could not sue in their 
own names is no ground for non-suit. The defendant can- 
not be hurt by the addition of the use clause. Cross, vs. 
Fohnson, for use, 717. 

19. Suit may be brought in this state on any written promise by 
attaching a copy to the declaration, without setting out there- 
in the stipulations of the contract, in order to introduce it in 
evidence. Couch, adm’r, vs. Couch, 748. 


oO 


See Criminal Law, 5 ; Homestead, 17. 


POSSESSORY WARRANT. 





1. Title obtained by fraud, and possession is with owner’s consent, 
the writ does not lie, even though the consideration be ten- 
dered back. Amos vs. Dougherty, 612. 

2. Chattel exchanged for another, even though false representations 

may have been made in negotiation leading to the trade, pos- 

sessory warrant not proper remedy. Welborn vs. Shirly, 

605. 


POSSESSION. See Ejectment, 3. 
POWERS. 


1. Sale, power of, can be exercised only in the mode and on the 
conditions prescribed by the instrument. errzen, trustee, 
et al. vs. Thomas, 61. 
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2. Survive grantor’s death, for power to sell realty to, must be 
coupled with an interest in the thing sold, and not alone in 
the proceeds of sale. Lathrop & Co. vs. Brown, executor, 
et al., 712. 

3. Mortgage with power of sale on default, did not vest such 
power as would survive the mortgagor and take precedence 
of dower, year’s support, expenses of administrator, trust 
debts, etc. dz. 

4. That part of money was used to purchase property mortgaged 
to secure it, makes no difference, there being no agreement to 
that effect. ddd. 


PRACTICE IN SUPERIOR COURTS. 


1. Vacation, motion for new trial cannot be heard in, except by 
order passed in term time. Wadker vs. Banks et al., 20. 

. Order designating time and place of hearing, authority re- 
stricted thereto, unless hearing is continued for cause then 
and there shown. ddd. 

. Demurrer to bill in equity, it and its exhibits are alone consid- 
ered. Waters et al., executors, vs. Perkins, 32. 

. Preliminary investigation to decide on admissibility of confes- 
sion, jury should be sent out of hearing. Had/vs. State, 76. 

. Refusal of new trial in a criminal case affirmed by the supreme 
court, no second bill of exceptions can be allowed except on 
an extraordinary motion, as specified in Code, §3721. Cox, 
relator, vs. Hillyer, judge, 57. 

. “Extraordinary cases” are those which do not ordinarily occur 
in the transaction of human affairs. zd. 

. Cumulative evidence, though newly discovered, does not con- 
stitute “an extraordinary case.” Jdzd. 

. Question of law arising under a given state of facts to be sub- 
mitted to judge for decision, it cannot be error to state what 
the facts are upon which question arises. Caldwell et al. 
vs. Mc Williams, 99. 

Ruling of court pending suit would work serious injury to party, 
supersedeas to said order should be granted until final dispo- 
sition of main cause. Marks vs. Hertz, 11y: Southern Ex, 
Co. vs. Lynch, 240. 

. Consent order passed allowing defendant’s counsel time in 
which to perfect motion for new trial; when the case was 
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called at the next term, the grounds not being then approved, 
dismissal was proper. Ross vs. State, 127. 


. Preliminary examination to introduction of secondary evidence 
left largely to presiding judge, and where he admits second- 
ary evidence, his discretion will not be controlled unless clearly 
abused, PAzliips vs. Lindsey, 130. 


. Evidence announced closed, and court adjourned until next 
morning, when plaintiff offered answers of witness exam- 
ined on the preceding day by defendant, to interrogatories, to 
contradict her oral testimony, it not appearing that she was 
then in court, or any foundation had been laid to impeach 
her, the discretion of the couft excluding said answers will 
not be interfered with. Rush, adm’r, vs. Ross, adm'r, 144. 


General charge covers the law, special instructions, if desired, 
should be asked. did. 


. Counsel arguing outside of testimony, court, on objection 
must settle what witnesses swore ; statement thereof by court 
is not expression of opinion as to evidence. What is sworn, 
testimony ; truth deducted therefrom, evidence. Wa2//iams 
& Co. vs. Hart,.201. . 


. Motion to dismiss because plaintiff's pleadings show no cause of 
action, may be made at any time. Maddox vs. County of 
Randolph, 216. 


. Scire factas to revive dormant judgment, no order necessary to 
authorize. Sezbels vs. Hodges, 245. 


. Decree cannot be set aside on motion, but objection to remedy 
can be waived. Cotton vs. Dudley, ex'r, et al., 252. 

. Motion argued without objection and granted, objection to rem- 
edy thereby waived. /dzd. 


. Decree pro confesso cannot be entered unless complainant, or 
his counsel in his absence, swears that facts charged are 
true, or that he is informed and believes that defendant 
would admit same inan honest answer. Jdzd. 

Levy made and claim interposed, new levy without order with- 
drawing 7. fa. from claim papers, illegal ; that first levy is ille- 
gal, does not aidsecond. State vs. Feter, 256. 


. Rule absolute against sheriff is not final like a judgment, and 
can be renewed or annulled at the same or subsequent term, 
upon motion on showing made that sheriff was not in con- 
tempt. Wakefield vs. Moore, sheriff, et al., 268. 


. Will not ambiguous or uncertain, construction for the court, not 
for the jury. “PAzl/ips, adm'x, vs. Crews et al., 271. 
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. Witness remaining in court after being put under rule, is not 
rendered incompetent. He may be liable for contempt. 
Rooks vs. State, 230. 


. Prisoner's statement first calls attention to important fact, no 
error to allow state to then re-open case. Duckett vs. State, 
309. 

. Equitable pleas set up facts for jury to pass on, verdict cover- 
ing those facts is sufficient, if it so decides the issues on trial 
that a decree may be moulded thereon. Rodcnson et al. vs. 
Alexander et ux., 400. 


. Practice of administering oath to twelve jurors at once prelim- 
inary to examination on vozre dire, is commended, and not 
swearing jurors in chief until full panel obtained, not error. 
Roberts vs. State, 470. 

. Distinct offenses charged in indictment, and no demurrer made, 
defendant may demand that the state elect on which it 
will proceed ; if such offenses appear by the indictment, the 
election may be called for on its reading ; if by evidence, on 
its introduction ; it must be called for before defendant opens 
his case. Gilbert vs. State, 449. 

. Verdict in a case ex contractu, brought in the superior court, 
for $25.00 and “costs of suit,” there being no plea of set-off, 
recoupment on payment pending suit, court should tax costs 
as in justice court, and order the balance to be retained out 
oftherecovery. Smzth vs. Shaffer & Ham, for use, etc., 459. 
. Suggestion of bankruptcy must be formally made in case pend- 
ing in order to obtain stay in state court to await discharge. 
Knowledge in other cases, or personal knowledge of judge 
of bankruptcy, not sufficient. Howard vs. Glover, 466. 


. Disagreement+between defendant and attorneys, and they de- 
cline to appear in case when called, and he fails to respond, 
judgment against him will not be set aside because he ex- 
pected them to suggest his bankruptcy and apply for a stay 
of case. did. 

. Juror not understanding statutory questions asked on vozr dire, 
court may explain them. Dumas vs. State, 472. 

. Talesmen summoned cannot be struck for cause hecause they 
formed part of an array of jurors to which a challenge had 
been sustained in same case. If the second panel was ille- 
gally summoned, the array should have been again chal- 
lenged. Jdzd. 
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. Courts of common law, especially in Georgia, distributing money 
in hands of officers, act as courts of equity. Morgan vs. 
Morgan, 49}. 


. Claim case, levy shows defendant in 7. fa. in possession ; if the 
claimant does not assume burden of proof and proceed, 
and the plaintiff does by direction of the court, he is entitled 
to open and conclude. ames vs. Kiser & Co., 515. 


. Counsel in argument go outside of case, attention of court 
should be called thereto and a ruling invoked either to restrain 
counsel, or by a request to charge. It is too late to raise the 
point on a motion for newtrial. Young vs. State, 525. 


. Judgment finally disposing of case should not be rendered on 
certioraré where issues of fact are involved, but case should 
be remanded for a newtrial. Sapp vs. Adams, sup’t, 600. 


. Amendment dves not postpone the trial term. Matter of giving 
time or continuing rests in the court’s discretion. Mer. and 
Plan. Nat. Bank et al., vs. Trustees of Masonic Hall, 603. 


. Account, no question of involved, reference to an, auditor is im- 


proper. Jdzd. 


. Plaintiff in execution may dismiss levy, without leave of court, 
after claim or other issue pending thereon, and a subsequent 
levy is good. Ayers vs. Lambé, 627. 


. Bill in equity not dismissed because remedy at law complete, 
when motion is made at trial term. Selle Greene Mining 
Co. vs. Tuggle, 652; Iverson, trustee, et al. vs. Saulsbury, 
trustee, et al., 724, 


. Counsel may read and comment on law to jury in criminal cases. 
During argument he may invoke court’s opinion on any prin- 
ciple involved, and court may rule upon it in his charge or at 
the time. Powell vs. State, 707. 


. Motion for new trial set for hearing during a certain session 
of court, and being heard then, the court can hold up its 
decision to consider case without an order for that purpose. 
Lbid. 


. Repetition again and again of that portion of charge favorable 
to the plaintiff, but not that favorable to defendant, is error. 
Simms vs. Floyd, 719. 


. Questions prepared by complainants’ counsel and read in hear- 
ing of opposing counsel, latter should state specifically, and 
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not generally, that he objects to them, and when he agreed 
to state specific objections in argument, but fails to do so, 
the objections will not be considered. Jverson, trustee, et al. 
vs. Saulsbury, trustee, et al., 724. 


45. Justice dismisses rule against constable answering that he had 
been notified to hold money to pay claim put in therefor, 
error, and on certzorard the superior court should remand 
the case instructing the justice to try it on its merits and 
decide it in conformity with facts. Smith vs. Wade, 754. 


46. Counsel should not be allowed to argue facts not appearing from 
the testimony. Wade vs. State, 756. 


47. Bailiff may be a witness and still retire with jury temporarily 
from court-room. ddd. 


See Egutty, gl. 


PRACTICE IN SUPREME COURT. 


1. Exception on ground that court had no jurisdiction to render 
judgment complained of, not dismissed as complaining of a 
nullity. Walker vs. Banks et al., 20. 


. General demurrer to bill as originally brought and amended, 
overruled, court will consider case as presented in court be- 
low, although, by order of record, made four years previous 
to the judgment complained of, the bill was dismissed as to 
two defendants, their names not being stricken or the judge 
presiding otherwise notified that they weie not parties. 
Waters et al. vs. Perkins, 32. 


3. Final judgment, on bill by guardian for construction of will, and 
directions to administrator, praying that he be required to 
pay complainant until the final hearing an amount from the 
income for the ward’s support and education, order requiring 
such payment is not, and writ of error thereto will be dis- 
missed. oss, adm’r, et al. vs. Byrd, guardian, 4!. 


. Mandamus not issue to compel judge to certify second bill of 
exceptions in criminal case, after affirmance of refusal of a 
new trial therein, unless such second bill makes such “an 
extraordinary case” as is specified in Code, §3721. Coz, 
relator, vs. Hillyer, judge, 57. 

. Cumulative evidence, though newly discovered, not constitute 
“an extraordinary case.” did. 

. New trial not granted on ground that verdict is contrary to law, 
unless error is assigned on verdict. Brent vs. Mount, gz. 
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7. Grant or refusal of an injunction, “fast writ of error” lies to, 
but not to decree dismissing a bill on demurrer at chambers 
or in term. Shedbley et al. vs. Ga. Southern R. R. Co., 107. 


. “Fast writ of error” brought, as in an injunction case, to dis- 
inissal of bill on demurrer, leave granted to withdraw to make 
it returnable to next term, thirty days from the chancellor’s 
decision not having elapsed. /dzd. 


. Final judgment, order discharging defendant arrested in trover 
case on bail process on his own recognizance, the main case 
still pending, is not. Marks vs. Hertz, 119. 


. Costs, failure to pay, no excuse to clerk of superior court for 
delay insending up case. Hathorn et al. vs. Maynard, 168. 


. Delayed case set to heel of docket under act of 1877, writ of 
error not dismissed on ground that by clerk’s certificate delay 
was occasioned by plaintiffs in error, it appearing thereby 
that plaintiffs in error filed pauper affidavit only three days 
before he transmitted the papers, and had failed to pay costs. 
The reason stated in the certificate will be considered, and 
furnishing no excuse to the clerk for the delay, it was not 
caused by “consent,” etc. of plaintiff in error. /dzd. 


. Question not made in court below not considered in supreme 
court. Howard, ordinary, vs. Gray, adm’r, 182. 


. Clerk sending up delayed case under act of 1877, may state 
cause of delay in his certificate, but a/zunde evidence as to 
that fact is inadmissible. Hancock vs. Cloud, 208. 


. Verdict in favor of defendant and his securities on motion to 
enter up judgment on replevy bond to distress warrant, after 
verdict for plaintiff on the warrant, and bill of exceptions 
thereto served on only one of the securities, writ of error dis- 
missed. Maynard vs. Hunnewell, ex’r, 281. 

. Service of bill of exceptions must affirmatively appear to have 
been made before judge’s certificate. Bush vs. Keaton, ex’r, 
296. : 

. Judge’s certificate must affirmatively appear to have been at- 
tached to bill of exception within thirty days from adjourn- 
ment of court, or show that the delay was without fault of 
party complaining. /dzd. 

. Judge’s certificate fails to state that bill of exception is true, it 
will be dismissed. Lawrence & Pope vs. The Mayor, etc., 
of Monticello, 298. 
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18. Defect not cured by fact that bill of exception contains noth- 
ing but assignment of errors upon grounds taken in motion 
for new trial, which record shows that judge had certified to 
be true. Jdzd. 


. Grant or refusal of injunction, unless bill of exceptions thereto 
is transmitted to this court, with a transcript of the record, 
within fifteen days from date of its service, writ of error dis- 
missed. Smith et al. vs. Wheatley & Co. et al., 299. 


. Brief of evidence, interrogatories omitted therefrom, though 
they appear elsewhere in record, writ of error dismissed. 
Turner vs. Wilcox, Gibbs & Co., 299. 


. Judge indorsing evidence,“ revised and approved subject to 
corrections,” unless it affirmatively appears that he. subse- 
quently finally passed upon such brief, correcting it if neces- 
sary, writ of error dismissed. /dzd. 


. Defects in record and in clerk’s certificate to bill of exceptions, 
known to plaintiff in error in time to have corrected before 
case was called, suggestion of diminution not then allowed, 
and writ of error will be dismissed. Meal vs. State, 300. 


. Clerk’s certificate to the bill of exceptions must state that it is 
the original. /dzd. 


. Grant of first new trial reluctantly interfered with ; these cases 
show no abuse of discretion. Collier vs. Leonard ; Warevs. 
Ware et al.; Wilson et al. vs. Archer et al.; Gentry vs. 
Cowan, McClung, & Co., 3707. 

. Acknowledgment of service of bill of exceptions in which Eckles 
& Abercrombie are defendants in error, signed “ Eckles and 
Abercrombie, per John T. Eckles,” it nowhere appearing who 
John T. Eckles was, is insufficient. Smith vs. Eckles & Ab- 
ercrombie, 320. 

. Costs in supreme court awarded against defendant in error, 
though judgment be affirmed with directions to write off por- 
tion of verdict. Rockdale Paper Mills vs. Stevens, 380. 

. Charge, whether verdict contrary to or not, cannot be consid- 
ered, the charge not beingsentup. Had/lemanvs. Halleman, 
476. 

. Decision of this court may be reviewed and reversed, yet judg- 
ment in prior case so reviewed, not affected thereby. Geor- 
gta Penitentiary Co. No. 2, et al., vs. Nelms, principal 
keeper, et al., 499. 
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. Bail-trover, defendant in excepting, need not make security on 
bail-bond a party to the bill of exceptions. Craw/ford vs. 
Fones, 52}. 

. Bill of exceptions must clearly show errors complained of, or 
writ of error dismissed. Hays vs. Slade &* Etheridge, 570. 


. Withdrawal of the rest of pleadings when the court strikes a 
portion, prevents an exception to such ruling. Rodznson vs. 
Veal et al., 592. 

. Exceptions turning on evidences not considered where no brief 
is inthe record. Jézd. 

. Judgment, none in record, and the bill of exception shows one 
was rendered, decision will be delayed and the clerk re- 
quired to certify and send up a copy thereof. Saff vs. 
-idams, sup't, 600. 

. Delay only, not sufficiently appear that writ of error was brought 
for. damages not allowed. Mer. and Plant. Nat. Bank et 
al.vs. Trustees of Masonic Hall, 603. 

. Complainant not made a party to writ of error sued out by one 
defendant, on the dismissal from the case of his co-defendant, 
against whom complainant and he, by answer in nature of a 
 ross-bill, pray relief, it willbe dismissed. Yowers vs. Baker, 
Oll. 


. Judgment affirmed with damages where no good: cause of ex- 
ception shown and no appearance made for plaintiff in error. 
ltelds vs. Alley, 637. 

. Diminution of record, on suggestion, clerk sends up missing 
record covering evidence not originally embraced therein, 
such addition will be considered as a part of record. Ladd 
vs. McDonald, 665. 

. Error assigned being that the court below should have granted 
a certiorar?é to the justice’s judgment against a railroad for 
killing a cow, on the ground that the presumption against 
the railroad had been rebutted, the justice’s answer is neces- 
sary to make such error appear to this court. Georgia R. 
R. Co. vs. Fisk, 714. 

. Motion for new trial approved without qualification or reference 
to general charge, but the record shows what purports to be 
such charge, followed by an order dated the day the motion 
was approved and over twenty days after trial, stating that it 
is the substance of such charge and directing clerk to include 
in record, such charge can qualify the grounds of said mo- 
tion. Simms, executor, vs. Floyd, 719. 
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40. Record so confused or imperfect that an alleged .error cannot 
be passed upon, it will not be considered. Wesley vs. State, 


751. 
PRESCRIPTION. 


1. Constructive possession, to constitute, under Code, §2681, act- 
ual possession of a part of the tract is necessary, whatever 
may have been the prior law. Such possession for seven 
years gives defendant a valid prescriptive title. Anderson vs. 
Dodd, 402. 

. Tenant in common acquires no prescriptive right by use of a 
way over the common property, all the tenants having undis- 
puted use of the premises. Where all the tenants deeded 
away a certain lot, not reserving private way, the right passed 
by the deed, and one of them could not tack use of way be- 
fore the deed, to use since, to complete his prescriptive title. 
Boyd vs. Hand, 468. 

." Will provided that after paying debts, etc., testator’s remaining 
lands should be divided among certain legatees, the executor 
retaining title for purpose of executing will; prescription 
which began running against testator would continue running 
against the executor, unaffected by the minority of one of the 
legatees, until some step was taken to pass title to her. 
Sparks vs Roberts, 571. 

. Feme sole, after prescription began to run against, her marriage 
would not stop it. /dzd. 

. Married woman's act of 1866, as well as constitution of 1868 
and act of 1872, removed disability of married woman as to 
bringing suit. dzd. 


PRESUMPTION. See Negligence, 4; Promissory Notes, 4; Tax, }. 
PRINCIPAL AND AGENT. 


1. Unauthorized agent, one who receives and sells goods bought 
by, liable for purchase money. McDowell vs. McKenzie, 
630. 

2. Warranty of soundness, agent in respect to purchase and sale 
of negroes, may bind principal by, and settle dispute relative 
thereto by giving note. Huguley vs Morris & Tumlin, 666. 


PROMISSORY NOTES. ‘ 


1. Action on note, written instrument bad as a mortgage, may be 
part of contract in which it was given, follow its transfer and 
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be admissible against the maker to show an agreement to 
pay counsel fees, and not to plead failure of consideration. 
Chapman vs. Skellte, 124. 


. Failure of consideration, maker of note agrees not to plead, un- 


less he notifies holder in writing by July 1st, plea not alleg- 
ing such notice, in a suit after said date, is demurrable. 


lbid. 


. Fertilizer is imported in casks, legally analyzed and inspected, 


and afterwards manipulated with other ingredients, and with- 
out further analysis or inspection, sold, a note given therefor 
is void, as based on an illegal consideration, even in hands of 
bona fide purchaser without notice and before maturity. 
Fohnston, Bros. & Co., vs. McConnell et al., 129. 


. Presumption is that intestate paying notes in his lifetime would 


take them up. Nor is this presumption overcome by fact 
that notes are held by one of his administrators, if he be 
suing on same as executor of another estate, to collect them 
from the indorser, his co-administrator. Haywood vs. Lewis, 
executor, 221. 


.. Usurious, note for $172.00, with twelve per cent. interest, given 


in 1876, for a loan of $150.00, is, and works a forfeiture under 
act of 1875. Lander vs. Cox et al., 265. 


. Short form, action on note against one indvidually, declaration 


not amendable by alleging same to have been given by executrix 
for money used for benefit of estate, under a provision in 
the will directing it to be kept together, especially when 
amendment was barred. Lynch, adm’r,vs. Kirby, adm'r, 


279. 


. Executor cannot bind an estate by a note given as such. J/dzd. 
. Indorser and payee of note, contract between distinct from that 


between payee and maker. Freeman, ex’r, vs. Bigham, 580. 


. Purchase money of negro returned as unsound, note given by 


b in firm name of A & B therefor, under a warranty signed 
in partnership name by B, where A furnished negroes and 
money to pay for those B should buy, and B was to sell, pay 
expenses and divide profits, nothing being said as to losses, 
was binding on A, if not as a partner certainly as the principal 
of a duly authorizedagent. Huguley vs. Morris & Tumilin, 
666. , 


. Negotiability, notes without, held by a dona fide purchaser, are 
subject to equities and defenses existing between assignor 
and debtor at date of assignment. Hamilton vs. The Gran- 
gers’ Life and Health Insurance Co., 750. 
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RAILROADS. 


1. Minor children, by §2791 of Code, have right of action against 
railroad as well for the homicide of the mother as for that of 
the father. Atlanta &» West Potnt R. R. vs. Venable, 
next friend, 55. 

. Statute making act imperative on railroad, court may instruct 
jury that diligence required it to be done. Atlanta & West 
Point R. R. vs. Wyly, 120. 


. Contributory negligence and apportionment of damages, doc- 
trine of. ddd. 


. Homicide a felony or misdemeanor, question is for jury, 
under instructions from the court as to what constitutes a 
felony. Homicide from collision of trains is prima facie 
felonious. The burden is on plaintiff to remove that pre- 
sumption by proof; if he does not, it must appear that the 
criminal prosecution had taken place, or a sufficient excuse 
for failure must be shown. Western & Atlantic Railroad 
vs. Sawtell, 235. 

. Negligence is presumed against railroad where proof shows 
cow killed by train; presumption not rebutted, verdict for 
plaintiff right. Western & Atlantic Railroad vs. Steadly, 
26}. c 

. Train which has temporarily stopped before reaching regular 
depot, boarded by one in search of wife and child, passen- 
gers thereon, who steps off into a culvert, unseen by him 
because of darkness, and is seriously injured, railroad is not 
liable, even though the lights in some cars were blown out 
by drunken passengers. The injuries might have been 
avoided by ordinary care. Stzles vs. Atlanta &* West Point 
RK. R., 370. 

. Right-of-way, bill alleging that judgment on a writ ad guod 
damnum had been made in complainant’s favor for property 
condemned as, the title thereto to vest in said cempany on pay- 
ment of sum assessed, but establishing no special lien thereon ; 
that pending these proceedings said railroad had become in- 
solvent, was sold under decree to defendant, who was using 
said land as a part of its right-of-way, and praying injunction 
of such use until payment of sum assessed, and general relief, 
is not demurrable. Common law furnishes no remedy. 
Gammage vs. Georgia Southern R. R., 614. 


8. Disregard of the requirements of the law as to crossings, may 
be considered by jury in case of an accident just beyond a 
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crossing, in determining question of negligence. Western 
&» Atlantic R. R. vs. Fones, 671. 

g. Contractor’s lien against railroad, which has been seized by 
governor, failure to sue on within twelve months from record, 
destroys the lien; such seizure did not abrogate its obliga- 
tions to others. Cherry, for use, vs. North &* South Rail- 
road, 63}. 

. Stoppage zz transitu, goods never received by consignee, but 
taken by railroad at destination to be sold to pay back freights, 
under an agreement with consignee, the excess of sale to be 
paid him, the bill of lading never being assigned nor the 
freight paid, have never been delivered to consignee so as to 
prevent right of. Macon &»* Western Railroad vs. Meador 
Bros., 705. 

. Stoppage 2” transz/u, can a carrier purchase the vendee’s title 
and set it up against the vendor's right of ? Quere. Ibid. 

. Evidence must show that railroad had exercised a// reasonable 
diligence to rebut presumption of negligence in killing stock. 
Georgia Railroad vs. Fisk, 714. 


RECOUPMENT. See Set-off and Recoupment. 
REGISTRY. See Fudgments, 27. 
REMAINDER. See és/at?es, 2, 2. 


RES ADJUDICATA. 


1. Decree against certain parties suing for property as remainder- 
men under will and a relinquishment of interest by life tenant 
to them, is concluded by former suit by same parties, or their 
legal representatives, against same party for same property, 
though they claim under a different right, the question now 
made having been really passed upon. Ware et al. vs. 
Trustees of Emory College, 283. 


RES GEST. See Z£vzdence, 2. 


SALES. 


1. “ Good-will,” sale of, not prevent seller from carrying on same 
occupation in that town ; express stipulation is necessary. 
Porter & Mumford vs. Gorman, 11. 


2. Commissioner in equity, sale by, does or does not need confirm- 
ation accordingly as made under an interlocutory or final de- 
cree. Smith vs. Coker, 461. 
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3. Mortgage executed by defendant in 7. fa. to secure debt to 
claimant, and prior to rendition of plaintiffs’ jugdment, sur- 
rendered the mortgaged property to pay said debt, title 
passed though the possession never changed, and though no 
written conveyance was made until after the judgment; 
question of good faith was for the jury. Wedller & Ellis 
vs. Fohnston, 743. 


SCIRE FACIAS. 


1. Dormant judgment, no order of court is necessary to authorize 
sctre factas to revive. Setbels vs. Hodges, 245. 

2. Barred, sczre faczas is after ten years from date of judgment on 
which no f. fa. was issued, or if issued, no levy was made, 
and no steps takentorevive. ddd. 


3. Void judgment, sczre faczas not issue to revive. zd. 


SERVICE. See Fudgments, 16; Lien, 4. 


SET-OFF AND RECOUPMENT. 


1. New stock issued to creditor, but still held as collateral; plea of 

recoupment because of creditor’s failure to sell, and subse- 

. quent depreciation, demurrable.  Colguttt & Baggs vs. 
Shultz, 705. 

. Plea of set-off should plainly set forth plaintiffs’ liability. Aver- 
ment that said liability is for money “placed in his hands” 
on a certain day is insufficient. 77//man et al. vs. Morton, 
756. 

. Plea of usury must set out usury, its amount, date and time. 
Lbid. 

. Amendment stating that sum claimed was paid plaintiff by de- 
fendant on a note, not knowing it to be without considera- 
tion, does not aid plea. It should state how such want of 
consideration and defendant’s ignorance thereof. happened. 
Tbid. 

. Recoupment as a defense must spring out of the contract sued 
on, and is confined to that ; a claim wholly distinct cannot be 
recouped against a suit on a promissory note. Hamilton vs. 
Grangers’ Health and Life Ins. Co., 750. 


. Set-off extends to all mutual demands existing at the commence- 
ment of the action. Money procured by plaintiff from de- 
fendant by fraud, may be set off against a note for money 
loaned. Jdzd. 
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SHERIFF. 


1. Limit sale, sheriff cannot by announcement made. He sells and 
purchaser buys according to the process and levy thereunder. 
Frost vs. Render, 15. 

2. Levy tax fi. fa. for less than $100.-0 without first returning, “no 
personalty ” thereon, sheriff may. Plant vs. Eichberg, 64. 

3. Extra compensation, sheriff or his deputy must attend court and 
summon tales juror without. These duties are incidental to 
the office of sheriff. Practice of officers charging extra fees 
ae Commissioners of Decatur County vs. Cox, sh'ff 

0. 

4. Levy should state who was in possession, and entry is evidence 
thereof, but is not of who died in possession. Such last entry 
not relieve plaintiff in 7. fa. of onus. Wéolliams & Co. vs. 
Hart, 201. 

5. Execute and return final process, sheriffs failing to are liable in 
an action on the case or by rule, for the actual injury sus- 
tained. Wakefield vs. Moore, sheriff, et al., 268. 

6. Rule absolute against sheriff is not final and conclusive like a 
judgment. It is the dealing of the court with its defaulting 
officer, and can be renewed or annulled at the same or sub- 
sequent term, upon motion, on showing made that sheriff was 
not in contempt. /dzd. 

7. Answer to rule for failure to make money on execution, showed 
that an illegality had been filed, setting up that execution did 
not follow judgment, which sheriff felt it his duty to accept, 
and asking time to get said illegality from the superior court 
of the county whence said execution issued, court’s discretion 
refusing to make said rule absolute was properly exercised. 
Perry us. Christie, sheriff, 642. 

See Actions, 4; Levy and Sale, 5. 


STATUTE OF LIMITATIONS. See Limitations, Statute of. 
STOCKHOLDERS. See Corforations, 7,8; Equity, 48. 
STOPPAGE IN TRANSITU. See Razlroads, zo, 11. 


SUPERSEDEAS. See Practice in Superior Courts, 9. 
SURETY AND INDORSER. 


1. Execution of deed from debtor to creditor, either as payment or 
security, without proof of delivery or reception of property by 
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creditor, will not discharge surety. Haywood vs. Lewis, 
ex'r, 221. ; 

2. Recognizance conditioned that the principal appear at specified 
term, appearance at time appointed discharged bond, and 
relieved securities from liability for non-appearance at subse- 
quent term. Colgudtt, governor, vs. Smith et al., 741. 

3. Contract to pay landlord cotton as rent, and money for provis- 
ions advanced, was transferred by indorsement, “I hereby 
transfer, assign and indorse,” the landlord was not a surety, 
but an indorser for value, anda plea that before debt became — 
due, indorser notified holder to make money out of cotton 
then in tenant’s hands subject thereto, which he afterwards 
disposed of, was demurrable, especially as notice failed to 
state county of principal's residence. Smzth vs. Brooks, 256. 

4. Bankruptcy of principal on bond for eventual condemnation 
money, if discharging him, discharges the surety. Rountree 
et al. vs. Rutherford, administrator, 444. 

. 


TAX. 


1. Execution for less than $100.00 may be levied on land without . 
first making an entry of “no personalty.” Plant vs. Eich- 
berg, 64. 

2. Recitals in tax deed are Jrima facze evidence of acts of officer 
making sale, but not of his authority to sell. Shackleford vs. 
Hooper et ux., 344: 

3. Large amount of property sold for taxes at much less than value, 
not raise presumption that levy was excessive and sale void. 
Tbid. 

4. Execution for taxes issued by the comptroller-general against a 
tax collector and his sureties, cannot be arrested by affidavit 
of illegality. Manning vs. Phillips, 548. 


TORTS. 


1. Felonious, tort for which damages are claimed being, plaintiff 
must allege and prove prosecution before, or at the time of 
commencing suit or concurrent therewith, which means Zen - 
dente lite, or a valid excuse for the failure to prosecute. 
Western &* Atlantic Railroad vs. Sawtell, 235. 

2. Homicide a felony or misdemeanor, question for jury under 
instructions from court as to what constitutes afelony. Hom- 
icide from collision of trains is przma facze felonious, and 
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the burden of proof is on plaintiff to remove that presump- 
tion before it can be reduced to a misdemeanor. /dzd. 

3. Municipality is not bound for tort of police officer, especially 
when not acting as such. McElroy vs. City Council of Al- 
bany, 387. 


TROVER. 


1. Writ of error does not lie to discharge of defendant in trover, 
arrested under bail process, on his own recognizance, whilst 
case is still pending. MJ/arks vs. Hertz, 119. 

2. Bail-trover, where an alternative verdict for money has been 
found, to be discharged by delivery of property in twenty 
days, when the defendant fails so to deliver, verdict becomes 
absolute for money. Therefore further imprisonment under 
bail-process would be for debt, and hence unconstitutional. 
Southern Express Co. vs. Lynch, 240. 

3. Receipt of bill of lading, paying freight and lettigg kegs re- 
main at depot, was a possession by purchaser, and his refusal 
to return on demand was a conversion. Hare vs. Atlanta 


City Brewing Co., 348. 
4. Fraud in exchange of personalty, party defrauded may sue on 
warranty or bring trover. Dawson vs. Pennaman, 698. 


TRUSTS. 


1. Power of sale on the written consent of the beneficiary, trustee 
can only sell on such consent, being first obtained in writing. 
Berrien, trustee, et al. vs. Thomas, 61. 

2. Purchaser with notice, from executors who bought the property 
sold, fraudulently, at their own sale, is liable only for what he 
buys, and not to the same extent astheexecutors. W#2//t's et 
al. vs. Foster, trustee, 82. 

3. Municipality issued $30,000.09 of bonds, and contracted with bro- 
ker to give him use of $7,500.00 of them, if he would keep 
an equal amount at par as a circulating medium and redeem 
them when presented, the other $7,500.00 to be returned to 
the town when it should redeem $7,500.00, and the broker 
became bankrupt, having on hand $4,900.00 of said bonds ; in 
a contest for the possession thereof between the town and 
the assignees in bankruptcy, the fermer should recover, such 
contract creating a trust in the nature of a bailment. Cada- 
niss et al. assignees, vs. Ponder, mayor, et al., 174. 
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4. Immaterial that bonds in dispute are not the. identical ones de- 
livered to the bankrupt by the town. The contract contem- 
plated the use of the entire issue, anda returnin kind. /d¢d. 


5. Vendee from vendor with apparently absolute title, protected 
from a trust sought to be set up, if he shows that he had no 
notice that trust funds went into property; that he had 
knowledge that vendor had mingled trust funds with his own, 
insufficient ; onus of identifying trust property is not on pur- 
chaser, if innocent. Hathorn et al. vs. Maynard, 168. 


. Deed conveys four-sevenths of land in trust to one party and 
three-seventHfs not in trust to another, error to instruct jury 
that they may find all was trust property, regardless of the 
deed. did. 


. Vendee may rely on vendor’s assurances that no trust funds are 
in the property bought, if he acted thereon as a prudent 
man. Jdzd. 

. Purchaser without notice from trustee who had mingled his and 
his cestuzs gue trust funds, acquires title to property of which 
trustee was apparently the owner. Purchaser need not show 
that the property left was enough to settle with the cestuzs 
gue trust. Ibid, 


. Cestui's gue trust, fully paid by conyeyance to them of property 
of equal value with original amount received, cannot recover. 
Llbid. 


. Minor beneficiary of trust property illegally sold, after attaining . 
majority, repudiated sale and brought ejectment for lot, bill 
to enjoin the same, claiming compensation for improvements 
innocently placed thereon by purchaser, would not be with- 
out equity. Jverson, trustee, et al. vs. Saulsbury, trustee, et 
al., 724. 

. Chancellor at chambers has jurisdiction to order sale of part of 
trust estate to pay debt which was an incumbrance on whole 
estate, the cestud gue trust assenting and all parties having 
notice and being represented. dd. 

. Purchaser with notice of trust, but also of fact that grantor 
held the claim which bound the trust estate, receiving trus- 
tee’s deed, under an order of chancellor, conveying portion 
of trust estate, wogld stand in equity on same footing as a 
purchaser without notice. Jézd. 


. Beneficiaries of trust property illegally sold, who for years have 
seen the purchasers erecting valuable improvements thereon 
v 65—55 
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without objection, are estopped from setting up title thereto. 
Lbid. 

14. Would a minor old enough to understand his rights be estopped 
by like conduct? Quere. bid. 

15. Equity has jurisdiction to settle a trust estate; that a court of 
law has concurrent jurisdiction will not oust that of equity, 
especially where fraud is charged. Parkvs. Park, 746. 

16. Will provide that executor should keep money and property be- 
queathed to minor until her majority, free from liability for 
hire or interest, bill by the legatee, after she came of age, for 
account and settlement, charging fraudulent use of the funds 
by executor, was not demurrable for want of equity. /dzd. 


USURY. See /nterest and Usury. 
VENUE. See Furisdiction, ro. 


VERDICT. 


1. Impeach verdict, jurors cannot; much less will it be set aside on 
affidavit of party as to what jurors told him. Smith, gov- 
ernor, vs. Banks et al., 26. 

2. Reasonable interpretation of verdict for the plaintiffs for an 
amount, would be, a finding against the defendants who were 
made parties to that case, and no other. Sau/sbury, Respess 
& Co. vs. Blandys, 45. : 

3. Illegal, though verdict may be, yet where no error based thereon 
is assigned, a new trial will not be granted. Brent vs. Mount, 
92. 

4. Suit was brought for purchase money of land in 1866, to which 
defendant filed a plea under the relief act of 1868, and a ver- 
dict was rendered, when it does not appear, “ for the plain- 
tiff the return of the land.” A judgment was entered on 
this verdict in 1870, that plaintiff recover of defendant cer- 
tain described land which the latter had bought of him. Such 
verdict and judgment are not void for uncertainty. Mc W#i- 
liams vs. Walthall et al., executors, 109.° 

5. Bail-trover, where an alternative verdict for money has been 
found, to be discharged by delivery ot the property in twenty 
days; where the defendant fails so to deliver, verdict becomes 
absolute for money. Southern E*ress Co. vs. Lynch, 240. 

6. Excess of verdict which is too large ordered written off. Rich- 
ards vs. Hunt, Rankin & Lamar, 342: Fordan vs. Fordan, 
351; Rockdale Paper Mills vs. Stevens, 380. 





INDEX. 861 


7. Where equitable pleas set up facts for jury to pass on, a verdict 
covering those facts is sufficient if it so decides the issues on 
trial that a decree may be moulded thereon. Rodznson et al. 
us. Alexander et ux., 400. 


8. Equity being done by upholding verdict, supported by testi- 
mony, with directions, it is so ordered. Jdzd. 

g. Alimony, verdict for, is not illegal because it does not provide 
for payment of husband’s debts; they may be considered in 
determining if verdict isexcessive. Halleman vs. Halleman, 


476. 
10. Contrary to law and inconsistent with itself, verdict set aside. 
Hall, administrator, vs. Spivey, 693. 


WAIVER. 


1. Benefits taken under a contract without objection, with knowl- 
edge that same has been broken by other party, waives breach- 
Cabani'ss et al., assignees, vs. Ponder, mayor, et al., 134. 


2. Decree cannot be set aside on motion, but objection to remedy 
can be waived. Coston vs. Dudley, executor, et al., 252. 


. Motion argued without objection and granted, objection to rem- 
edy waived. Jdzd. 

+. Justice of district of defendant’s residence disqualified, and suit 
brought for less than $100.00, and tried on merits before jus- 
tice of another district, without objection, judgment for plain- 
tiff was valid. Dozter vs. Allen, 255. 

. Justice court trying a demand of over fifty dollars, in 1872, at 
the time named in a summons made returnable in less than 
twenty days from date, was without jurisdiction, and defect ~ 
could not be waived. Thurston et ux. vs. Wilkerson, 557. 

. Appearance by counsel for defendant and action taken in the 
case, as shown by bench docketythough no plea filed and the 
judgment is by default, will waive a service only fourteen 
days before the term of the superior court to which the pro- 
cess is returnable. Lowe, guardian, vs. Burkett, 564. 


See Homestead, 17. 


WARRANTY. See 7rover, 4. 
@ 


WAY. See Prescription, 2. 


WESTERN & ATLANTIC RAILROAD. See Contracts, 16. 
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WILLS. 


1. Construction for court where will is not ambiguous or uncer- 
tain. Phill ps, adm’x, vs. Crews et al., 274. 

2. All parts of will must be taken together and given effect ; if im- 
possible, the last prevails. zd. 


3. Testator died leaving will disposing of one-half of residue of 
estate, after certain specific bequests on certain trusts, with 
remainder over, and after his death the United States granted 
certain other lands to his heirs and legal representatives ; such 
land did not pass under the will; the heirs and legal represen- 
tatives took under the grant. Ware et al. vs. Trustees of 
Emory College et al., 28}. 


4. Retained, will did not intend that money should be, for purpose 
of equalization on death of widow, but that that should be 
done by inter-payments among legatees. Summerlin et al., 
adm'rs, vs. Dorsett, adm'r, 397. 


WITNESS. 


1. Purchase money paid by complainant's father, but the deed 
made to complainant’s husband, and he is dead; on a bill to 
reform deed brought by the wife and daughter against the 
vendor and her deceased husband’s administrator, and to de- 
clare it a trust for her benefit, the father who paid the money 
is competent witness to prove instructions he gave son-in-law 
as to manner of taking title, while the latter was acting as his 
agent. Davis, adm'r, et al. vs. McLester, 132. - 

2. Conclusion as to agreement should be excluded, yet after stating 
facts of the transaction, witness may give his understanding 
of it as he heard it from the parties. PAz//ips vs. Lindsey, 139. 


3. Maker's wife is competent to testify that she paid note for hus- 
band, although payee is dead. Rush, adm’r, vs. Ross, adm'r, 
144. 

4. Deeds to the same property made to two different persons by 
same grantor; in an action of ejectment between the two 
chains of title, he is a competent witness to show that first 
deed was without consideration, and to avoid payment of 
debts, although first grantee is dead. Allen et al., vs. Davis, 
179. 

5. Rule, in putting witnesses under, safe to swear them and send 
them out of hearing, but witness remaining not rendered 
incompetent ; may be liable for contempt. Rooks vs. State 


530. 
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. Jurisdiction, witness out of, general rule is that a continuance will 
be refused ; but where witness has promised, and is reasonably 
expected, to attend in reasonable time, and his testimony is 
material, diligence being shown, continuance or postpone- 
ment should be allowed. Brown vs. State, 232. 


. Compensation of $2.00 per day to,witnesses attending out of 
. county of residence, applies only to superior court. Commis- 
stoners of Floyd County vs. Black, 384. 


. Party to issue dead, other is incompetent as to what passed be- 
tween them, or as to what was reported to her as coming 
from deceased. Rodinson et al. vs. Alexander et ux., 406. 


. Prosecutrix cannat be asked as to statements made to an attor- 
ney in contemplation of his employment. If she voluntarily 
testify as to part of her conversation with him on direct ex- 
amination, other side may inquire concerning the entire con- 
versation. If she refuse to answer as to any part, as tending 
to criminate her, the whole should be excluded. Young vs. 
State, 525. 

. Party to cause of action may testify as to contract between him- 
self and agent of other, though principal be dead, the agent 
being alive, but cannot testify to statements of deceased re- 
peated by said agent touching a past contract between the 
principals. Freeman, executor, vs. Bigham, 580. 


. That agent subsequently became deceased’s executor, and a 
party to the suit, does not alter case; he was not a party to 
the,contract. Jdzd. 


. Indorser and payee of note, contest between, in no way affect- 
ing maker’s liability, maker competent witness though payee 
was dead; maker no party to contract between indorser and 
payee. Jéid. 

. Impeach his own witness, party cannot generally, but may con- 


tradict his testimony by other witnesses. Cronan vs. Roberts 
& Co., 678. 





